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In the United States District Court for the Southern 
District of California, Central Division 


No. 17831—BH 


JACK W.S. FARNELE and ELISABETH PAT- 
TEE FARNELL, 
Plaintiff, 
Vs. 


GEORGE WESLEY STONE, HILDEGARDE 
W. STONE, 
Defendants. 


IO eTTON POR REMOVAL OF THE ABOVE- 
ENTITLED CAUSE TO THE UNITED 
claws DISTRIGE COURT FOR ‘Tre 
SOUTHERN DISTRICT OF CALIFORNIA, 
CENTRAL DIVISION, FROM THE SU- 
PERIOR COURT OF LOS ANGELES 
COUNTY, IN THE STATE OF CALIFOR- 
NIA 


George Wesley Stone and Hildegarde W. Stone, 
petitioners herein and the defendants above named, 
SHON 

ite, 

A civil action has been cominenced and is now 
pending in the Superior Court of Los Angeles 
County, Burbank branch, in the State of California, 
wherein Jack W. S. Farne}] and Ehsabeth Pattee 
Farnel] are plaintiffs and petitioners are defend- 
ants, which action 1s designated by general number 
Bur C 820 and is hereinafter sometimes teferrcd to 
fe) said action No. 820.’ 
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in 
Said action No. 820 is a civil action of which the 
United States District Courts have original juris- 
diction, in that said action is one wholly between 
citizens of different states and involves an amount 
in controversy in excess of $3,000.00, exclusive of 
interest and costs. [2*] 


LOR 

Petitioners seek removal of said action No. 820 
to this court upon the ground and for the reason 
that this action involves a controversy which 1s 
wholly between citizens of different states, in that 
plaintiffs were, at the time of the commencement 
of said action and still are citizens of the State of 
California, residing at 18751 Mulholland Drive, Los 
Angeles 24, in said state of California, and that 
petitioners, the defendants in said action, were at 
the time of the commencement thereof and still are 
eitizens of the state of New York, residing at 506 
Bay 5th Street. Babylon, Long Island, in said state 
of New York, and not residents or citizens of the 
State of California. 

IV. 

A copy of the complamt and summons in said 
action No. 820 is attached hereto, marked Exhibit 
“A’?? and made a part hereof and imeorporated 
herein as though fully set out at length herein. 


Vv. 
The matter in controversy in said action No. 820 
at the commencement of said action and at the 


*Page numbering appearing at foot of page of original Certified 
Transcript of Record. 
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present time exceeds the sum or value of $3,000.00, 
exclusive of interest and costs. 
Vi. 

Said action No. 820 was commenced on the 14th 
day of January, 1955, and an attempt to serve 
process therein on petitioners and defendants was 
made on January 19, 1955, by having a eopy of the 
summons and complaint therein served personally 
on defendants at their residence; petitioners and 
defendants allege, however, that the service thereof 
was of no legal eftect and subject to a motion to 
quash, which said motion to quash will be made by 
petitioners herein immediately upon the filing of this 
said petition for removal. 

MIT, 

Petitioners herewith present a good and sufficient 
bond, as provided by statute, conditioned that peti- 
tioners will pay all costs [38] and disbursements in- 
curred by reason of the removal proceedings should 
it be determined that the case was not removable 
or was improperly removed. 


Wherefore, petitioners pray that the said action 
No. 820 may be removed from said state court into 
this court for tral and determination; that this 
court accept said bond and make and enter an order 
of removal of said action No. 820. 


Dated: January 31, 1955. 


/s/ WM. JEROME POLLACK, 
Attorney for Petitioners. 
Duly verified. [4] 
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EXHIBIT A 


In the Superior Court of the State of California 
in and for the County of Los Angeles 


No. Bur. C 820 


JACK W. 8. FARNELL and ELISABETH 
PATTEE FARNELL, 
Plaintiffs, 


VS. 


GEORGE WESLEY STONE and HILDEGARDE 
W. STONE, 
Defendants. 


Action brought in the Superior Court of the 
County of Los Angeles, and Complaint filed in the 
Office of the Clerk of the Superior Court of said 
County. 

SUMMONS 


The People of the State of California Send 
Greetings to: George Wesley Stone and Hilde- 
garde W. Stone, Detendants. 


You are directed to appear in an action brought 
against you by the above-named plaintiffs in the 
Superior Court of the State of California, in and 
for the County of Los Angeles, and to answer the 
Complaint therem within ten days after the service 
on. vou of this Summons, if served within the County 
of Los Angeles, or within thirty davs if served 
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elsewhere, and you are notified that unless you 
appear and answer as above required, the plaintiffs 
will take judgment for any money or damages de- 
manded in the Complaint, as arising upon contract, 
or will apply to the Court for any other relief de- 
manded in the Complaint. 


Given under my hand and seal of the Superior 
Court of the County of Los Angeles, State of Cali- 
fornia, this 14th day of January, 1955. 


[Seal] HAROLD J. OSTLY, 
County Clerk and Clerk of the Superior Court of 
the State of California, in and for the County 
of Los Angeles, 


By N. E. WOODELL, 
Deputy. 


Appearanee: ‘‘A defendant appears in an action 
when he answers, demurs, or gives the plaintiff writ- 
ten notice of his appearance, or when an attorney 
gives notice of appearance for him.’? (See. 1014 


C.C.P.) 


Answers or demurrers must be in writine, in form 
pursuant to rule of court, accompained with the 
necessary fee and filed with the clerk. [5] 
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[Title of Superior Court and Cause. ] 


COMPLAINT 
(Quiet Title) 


Now Come the Above-Named Plaintiffs and for 


Cause of Action Against the Above-Named — 


Defendants, Allege: 
I 


That the plaintiffs are the owners in fee of the 


residential real property situated in the County of 
Los Angeles, State of California, described by 
street and number as 18751 Mutholland Drive, 
Beverly Hills, California, and more particularly 


deseribed as follows, to wit: 


That portion of Lot 1107 of Tract 1000 as 
per map recorded in Book 19, Page 33 of 
maps, in the office of the County Recorder of 
said county, deseribed as follows: 


Beginning at the Southwesteriy corner of the 
land described in the deed to Fritz Brosch, et al., 
recorded July 25, 1941, as Instrument No. 106, 
in Book 18602, Page 274, Official Records of 
said county, said Southeasterly corner being a 
point on a curve concave Southeasterly, in the 
Northerly line of Mulholland Highway, 200 feet 
wide as established by the City Engineer of 
said city, having a radius of 600 feet a radial 
line to said point bears North 32° 00’ 00” West; 
thence [7] Northeasterly along said curve in 
said Northerly line through a central angele 
of 18° 01’ 19” a distance of 188.73 feet; thence 
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North 12° 27’ West 93.83 feet; thence South 72° 
33’ West 248.24 feet to the Southwesterly line of 
said land of Brosch, et al.; thence South 42° 
OL’ 01” East 123.55 feet to the point of begin- 
ning. 
18 
That the defendants herein claim some right, title, 
interest, estate or lien in or to the above-described 
real property adverse to plaintiffs, which said ad- 
verse claims are without right and are null and 
void, and said defendants have no right, title, interest, 
estate or lien in or to the above-described real 
property or anv part thereof. 


By Way of Further Complaint, These Plaintiffs 
Allege : 
ie 
That plaintiffs are and at all times herein men- 
tioned were husband and wife and now reside at 
13751 Mulholland Drive, Beverly Hills, California. 


IDL 
That at all times herein mentioned defendants 
were and now are husband and wife, that at the 
time of the sale hereinafter mentioned and de- 
scribed, they resided at the address herein next 
above given but they now reside in the State of 
New York. 
Ii. 
That on or about the 8th day of October, 1953, 
the defendants offered to sell to the plaintiffs the 
defendants’ residential real property described by 
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street and number as 13751 Mulholland Drive, 
Beverly Hills, California, situated in the County of 
Los Angeles and the aforesaid state and more par- 
ticularly described as set out hereinabove, and in 
making this offer the defendants stated, repre- 
sented and alleged to plaintiffs regarding said 
property as follows: 


1. That defendants were the owners in fee of 
the said residential property ; 


2. That the improvements thereon consisted of 
a main residence, a three-car carport, a furnished 
guest house, a cesspool and septic tank, a swimming 
pool, walks, driveways, landscaping and other ap- 
purtenances, [8] all of which were on the land here- 
inabove described and were part and parcel of de- 
fendants’ residential property owned by them in fee. 


9 


3. That the said residential property was well 
worth the price asked by defendants, namely, the 
sum of $38,000.00 ; 


4. That defendants would sell the said property 
to plaintiffs for the sum of $38,000.00 on the follow- 
ing terms and conditions: 


(1) The total purchase price of $38,000.00 ; 

(2) <A cash down payment of $6,500.00; 

(3) An assignment of a note in the face amount 
of $5,250.00 carrying interest at the rate of 7% per 
annum on the unpaid balance, payable full on or 
before April 15, 1955, and secured by a second 
trust deed on the former home of the plaimtitfs ; 


; 


vs. Jack W.S. Farnell, et ux. val 


(4) The assumption of the obligation to pay and 
discharge a note secured by a first trust deed on 
the subject property, the balance of which was then 
the sum of $15,083.64; 


(5) <A note in the sum of $11,166.36, payable 
at the rate of $85.00 or more per month until March 
5), 1955, and thereafter at the rate of $100.00 or 
more per month, together with 6% interest on the 
unpaid balance made by plaintiffs, payable to de- 
fendants, and secured by a second trust deed on 
the subject property hereinabove deseribed : 


(6) The defendants, as Sellers, would at their 
cost, furnish plaintiffs, as Buyers, a policy of title 
insurance in a reputable title insurance company. 


IN. 

That the statements and representation numbered 
1, 2 and 3 in paragraph III next hereinabove made 
by said defendants, as aforesaid, were each and 
every one of them false and fraudulent at the time 
they were made, and were either known by said 
defendants to be false or fraudulent when they 
made them, or, in making said statements and 
representations, said defendants assumed to and 
intended to, and did, convey to the plaintiffs the 
impression that they had actual knowledge of the 
matters so stated and represented, when said de- 
fendants were, at the time, conscious that they had 
no such knowledge, [9] and were then informed and 
knew of the facts and circumstances sufficient to 
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cause them to suspect the falsity thereof, which 
facts and circumstances were unknown to the plain- 
tiffs and which said defendants suppressed and con- 
cealed from said plaintiffs; and that said statements 
and representation were made by said defendants 
with the intent that plaintiffs should act in rehance 
thereon. 
We 

That the plaintiffs did entirely, completely and 
imphicitly believe and rely upon each of said repre- 
sentations and statements so made by said defend- 
ants without the means of knowing their falsity; 
that plaintiffs were entitled to rely upon said repre- 
sentations and statements and solely and only by 
reason of such belief and reliance on the part of 
plaintiffs on each and every of said statments and 
representations made, plaintiffs did accept defend- 
ants offer set out in paragraph IIT hereinabove 
and did purchase such residential real property 
from defendants. 

Ni. 

That on the 2nd day of December, 1953, a sale 
escrow was opened at the West Hollywood Branch 
of the Bank of America N. T. & 8. A. for the con- 
summation of the sale of said property by defend- 
ants and the purchase thereof by plaintiffs. That 
a tinue and exact copy of the escrow instructions and 
of the closing statement thereof are marked re- 
spectively Exhibit “\A‘’ and Exhibit ‘‘B,”’ attached 
hereto and made a part hereof. 
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VII. 

That through said escrow, title to the said prop- 
erty passed to plaintiffs on the 22nd day of Decem- 
ber, 1953, and the said sales escrow closed on or 
about the 30th day of December, 1953, plaintiffs 
having gone into occupation of and having taken 
possession of said residential property on or about 
the 8th day of December, 1953. 


VIII. 

That thereafter, plaintiffs employed an architect 
to make plans for additions to the main residence 
on said property and in the course thereof emploved 
D. P. Jones, a licensed land surveyor of the firm 
of Pafford, Jones & [10] White, Hollywood, Cali- 
fornia, to make a survey of the property. This survey 
was completed on August 11, 1954. 


XS. 

That the said survey disclosed and plaintiffs for 
the first time learned that the boundary line of the 
property hereinabove deseribed and sold by defend- 
ants and purchased by plaintiffs, ran through the 
main residence, and north of the guest house, leay- 
ing one-third of the main residence, all of the three- 
ear carport, all of the furnished guest house, all of 
the cesspool and septic tank and portions of the 
walks and driveways and of the landscaping and 
other appurtenances, entirely off plaintiffs’ prop- 
ertv and on Mulholland Drive, property belonging 
to the City of Los Angeles. 
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OMe 

That defendants at the time of the sale herein- 
above mentioned, knew the facts set out in para- 
evaph LX next hereinabove, and they falsely and 
fraudulently represented to plaintiffs that all of 
said improvements were on thei land and that in 
said sale defendants transferred good and valid title 
thereto to plaintiffs. That in truth and in fact, 
defendants did not own and in said sale did not and 
could not transfer to plaintiffs title to the land on 
which stood and was located the said improvements 
hereinabove mentioned to wit: The South one-third 
of the main residence, all of the three-car carport, 
all of the furnished guest house, all of the cesspool 
and septic tank and portions of the walks and drive- 
ways and of the landscapes and other appurte- 
nances. 

Soe 

That defendants falsely and fraudulently repre- 
sented to plaintiffs that their residential property 
being sold by defendants to plaintiffs was well worth 
the purchase price of $38,000.00; that in truth and 
in fact the said residential property was not worth 
more than $18,000.00. 

NIT. 

That had plaintiffs known the falsity of defend- 
ants’ representations as set out and specified here- 
inabove, they would not have purchased the said 
property. [11] 
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For a Further, Separate and Distinct Cause of Ac- 
tion, Plaintiffs Allege as Follows: 


lie 
Plaintiffs refer to paragraphs I to XJ, inclusive, 
in this complaint next hereinabove set forth and by 
said reference incorporate and replead said para- 
graphs herein with the same force and effect as if 
repeated hereat verbatim. 


JU 
That had said real property been as represented 
by defendants it would have been worth the sum of 
$38,000.00, but in truth and in fact it was reason- 
ably worth only the sum of $18,000.00 and no more. 


IOAL, 

That as a direct and proximate result of defend- 
ants’ false and fraudulent representations as afore- 
said, plaintiffs were damaged in the sum of $20,- 
000.00. 


Wherefore, Plaintiffs pray the judgment of this 
court deereeing that: 


1. Defendants have no right, title, interest, estate 
or lien in or to the said real property described 
hereinabove ; 


2. That title of plaintiffs in and to said real 
property be quieted as against the defendants and 
that the second trust deed given by plaintiffs to 
defendants, copy of which is marked Exhibit ‘‘C"’ 
and annexed hereto and made a part hereof, and 
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the note secured thereby, be cancelled, vacated and 
declared void, or that the record thereof be can- 
celled and annulled; 


3. That plaintiffs be awarded judgment of dam- 


ages against defendants in the amount of $20,000.00 
subject to deduction for balance due on note secured 
by second trust deed given by plaintiffs to defend- 
ants when the same is cancelled; 


4. And for costs of court incurred herein; and 


5. For such other and further relief as to the 
court shall seem meet, just and proper in the 
premises. 

Ga V,CUTLER, 
Attorney for Plaintiffs. [12] 


————— 
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ESCROW PNSTREC T DORs 
(REAL ESTATE TRANSACTION) ai Tadd inetruc pevil teres 


ectow inatructions under 6 
number 


1 Bank of America toes 99-2004 
WATIONAL LEM8LOR ASSOCIATION Brow Ollce: Spencer 


West Hollyweeg Branch 
Weat Hollywood California _. ____ December2 > .v§3_ 


In conuderation of your acting as escrow holder herein, it ss agreed that you shall in no case or ent be hable for forgeries or false jersonations 11 


connechon with these instructions, instruments of record, ar those handled in this escrow 
Ve ts further agreed that df any contenversy arises between the parties hereto or with any third person, you shall not he required to deternune the 
same or take any action in the premises, but you may await the settlement of any such controversy by final appropriate legal proceedings or othermine 


as you mav tequite, noturthstanding anything in the fuoflowing insteuctions to the contrary, and on such event you shall not be hahle for snterest oF 


damage Om Or before January Z, 1954, to complete & total purchase price of $35, 0Uu. ul, I 


J shal band yo, 500. UU and a $5, 25\. 0U, second trust deed note payable in 
onthly instalmenta of $50. 00... including 7% interest, all due April 15, 1955, and also a title 
licy or an assignment policy or an endorsement of a title policy showing a second trust deed 
(Lot 10, Tract 1s292, Loe Angeles County Map Book 452 Pages 23,24, subject only to taxes, 
venants, conditione, restrictions, reservations, rights, righte of way and easements of 
ST fade" & deed of trust securing $10,500.00 now of record, and said second trust deed ascignec. 


fiver to you any notes, instruments and additional funds required fram me to enable you tu comply with these instrmctmns, all of which woo 
are authorized and instructed to use and deliver provided instruments have been Aled for record entitling vou to procure assurance of title in the fern 
a Standard Joint Protection Policy of Title Insurance weed hy 
Title Insurance and Trust Company, 
in its ususl furm, with a habidity of $ 3a, 0vd, OU 
covering property in the County of Loa Angeles State of Califurnta, 
as per map recorded in Book 9 , Page 33 of Maps Records of said County. 
described as follows 
that portion of Lot 1107 of Tract No. i000, ae per legal description attached hereto and made « 
art hereof and which legal deecription appeare in Title kgurance and Trust Company Policy 
Yo. 3706162 as subject property therein. 


showing ttle vested in Jack W. S. Farnell and Elisabeth Pattee Farnell, his wife,as joint tenants, 


subject to 2nd balf General and Special taxes for the fiscal year 1§ 3 $4 INCI ULDING ANS 
SPECIAL DISTRICT LEVIES, PAYMENTS FOR WHICH ARE INCLUDED THEREIN AND COL) FCIED THEREWITH 


{21 Assessments and Bonds, not delinquent, unpaid halance None 
tt) Any covenants, cunditins, restrictions, reservations, mghts, mghts of way and casement, of record, or in deed to Ale 
(40 Mon gave — Deed ol Trust securing an indebtedness of ‘16, §00, 00 as per ots terms, now of record, unpaid halance ot 


prrcs| 15 083. 64, approximately, as to which sellere and buyere will execate the usual 
Sank of America Asaignment and Aseumption Agreement form for delivery to lender without 
‘Ollection, at close of escrow. Deed to vestees shall recite said assumption, and in this 


OPEN SS aS October 6,1953, ia approved for eacrow. 
cust on your bank ferm, executed ‘Jack w.s, Farnell Elis th 
Pattee Farnell, his wife, acd abe 


‘oompgheir So !or Dl, 166. 36 last George Wealey Stone and Hildggarde W. Stone, 
ie wife, as joint tenants, en neice 

datce ring duc if straight note years alter date, with interes’ 

at wane esc Seer per anno, from date pagabre moathly 

* Los Angelee, California 

pnoca and interest due and payable tn instalments of § ¢ §, OO OR MORE, cahon the fipeg dav of 


ec Calendar =o month. becom January 5, 1954, and continuing until March 5,1955, from and after 
which date principal and interest shall be due and payable im installments of $100.00 or more, 
pach on the 5th day of every calendar month, beginning April 5, 1955, and coatinuing until 
january 5, 1964, om which eaid date any principal and interest then unpaid shall be due and pay- 
ible. This deed of trust shall recite aa followe: ‘This deed of trust is given to secure & 
portion of the purchaee price of aubject property and ie second, subject and junior to deed of 
rust now of record and to any extentione or renewals thereof." 
m the event that beneficiary's statement as to deed of trust now of record show more or less 
han $15, 063.64, as a balance, then adjust the principal amount of purchase money second trust 
leod so that such two principal balances equal $26,250. 00. 
seller ie to hand into escrow at eeller's expense, for buyer's approval before close of escrow, 
\ report from a etate licensed pest control operator covering improvements at 1375) Mulbellaad 
Dre, Loe Angeles, California, stowing said improvemente to be free of visible evidence of 
ermites, dry rot and/or fungus infestation. Your only connection herewith is that you will not 
slose eecrow uniess and until buyers approve the report banded you. 


The following adjustments ONY are required in this escraw Ae of close ef eecrow: Taxes: Interest on notes 
referred to in 4 and 5 above; rent per statement now filed im escrow and hereby approved for 
sec row. 


EXHIBIT "A‘ 


TRO-248 12-03 'mewsed 


18 


Seller hae handed intc crow a bili of sale es to furni’ e, etc. in guest house to be 
delivered to buyer, ae it ie, at close of eecrow tihout auditional coneideration and 
without reeponeibility ae to ite form, contente or efficacy nor title or existence of any 
pereanalty, provided make all adjustments on basis of 30-day month, hased on latest available figures in case of Taxes and Assessments or if 
Bonds, principal and interest on encumbrances of record based on statements hy Mortgagees or hnlders of notes for enllection, interest on new encitn- q 
brances by endorsement on notes, and rents on basis of statement approved hy me. Assume that msurance premiums are pan and transfer on hehalf ol 
parties hereta any fire insurance policies as handed you Forward such policies, upon close of escrow, to agent with the request thatansurer consent to 
such transfer or attach Loss Payable or Mortgagee’s Clause or other additions or corrections, and that agent thereaiter forward such policies to parties 
entitled thereto Signature of either buyer on any further instructions or approvals ehall bind beth. 
The expression “close of escrow” f written in these instructions shall mean the date instruments are filed far record or repistration 
You are to cause no exammmation or repart to be made on state, county or city taxes, ether real or personal, nr state corporation taxes for the year 
stated in paragraph (1) above prior to date first imstalment payments are due and payable, and you are to arder no special tax report except as herein 
otherwise specifically mstructed 
It 1s understood that all disbursements shall be made to parties in terest, by your remittance and that remittance and instruments will be mailed 
to une of the parties entitled thereto, if more than one, to address given below Instruct County Recorder to mail instruments in the same manner. 
AS A MEMORANDUM BETWEEN PARTIES: Sellers agrees to vacate possession at cloee of 
COC TOW vcr Title Povo = Bemeficiary of firet trust deed 
Prepare MOte & truet deed =o fim Jack W.S. Farnell and Elisabeth Pattee Farnell, his wife, 
f will pay, on demand, regardless of the consummation af this escrow, all charges incurred by you for me, including fee for preparing instruments 
; I execute, fee for recording deed and trust deed , vour buyer'e esc row fee and 
AS A MEMORANDUM BETWEEN SELLERS AND BUYERS AND ESCROW HOLDER HAS NO 
CONCERN WHATEVER HEREWITH: (1) Seller warrants that the guest house will be leased 
under a written lease for a firm term of | year at a rental of $175. 00 per month etarting 
December [,1953 and continuing until 12-1-54; Seller warrante that said guest house may be 
leased without violating any law, ordinance or regulation of any competent public authority, 
and in the event the tenant vacates the premisee at any time during the 12 month following 
expiration of the one year lease, buyers are permitted by sellere to pay interest only, on the 
second truet deed obligation for as many monthe ae during said i2 monthe the guest house shall 
remain tenantiess. If you are handed any purported ieasee you will forward one each to 
et WUPEPL ced GREP ORE Mapas TTP Miter Cle Peas Ma Teh 
farnie te Be (POG ata eleay' fafl l brances. ee er eo 
thereaiter as possible unless a wrtte:: demand din return of teas 66 rostee ity fs a pgety te phe escrow 6 ce cived by cer sahsequent to sich date 
nd prior gecthe recordng ol any instrument provided for herein Memor bal ‘Seller agteee to return to uyere any 
note ‘and trust a éxecut "by yyere themeelvee prior to maturity in exchange for a note and 


trust dged on said Lot 10, Trect 16292, executed. .....,. Jack W.S. Farnell 
DPMS parperca iver et wcte prep wo" : : 
request reconveyance ae to firet mentioned 2 

trust deed: efuru to notes’ 
sen geuibes by Trust Deeds Ae to Lot i0, Tract 18292 

LA'Cétinty Map Book 452, Page 23, 24. mie 


Elisabeth Pardee Farnell HO265U6 
1026 N. Sweetser, Los Angeles 


The fareguing onstroctions and conditwns are herehy approsed aad accepted in thea cf terety and jUreed woty me. FE will sopply vou with 
funds, notes and instruments required from me to enable you ta cumply with thi instr ns, which you ate authorized to uw and deliver provider 


you hald for my account any instruments accromng to me and the sum of $ 6, 500. 00, 


msunimatwn of this 


escrow, all charges incurred hy you for me Cexcept those other party has agreed tu pay including title charge, bee or preparing ments | execute, 


sour eeller escruw fee and 


Prepare (deed le prepared) trom 


| Ortler search of ttle at once Deduct all my expenses from lunds accrump to me E will pay demand, regardless of th 
| Mttach Internal Revenve Stamps in the amount of § Deed f execute 


Pay Commission ol $ to 


License No 


Maks following disposition of proceeds due me 


1 Credit ©9™7 account of ___ Branch 
Sav 


2 Mail Check to me ar_ #0048 -207th St., Oueoens Village 2s, Long Island, New York. 

Signature on any further inetructions or approvals by either seller shal bind both. 
Obtain beneficiary's statement from your Slauson and Avalon Baanch for use in escrow. 
If tithe company cannot find firet half taxes paid, hold eum sufficient to cower such let. 
half taxes until title company reporte the payment. 


Signature __Hildegaride W. Stone — signature George Wesley Stone, Address above 
or 13751 Mulholland Drive. Loe Angeles, 
Address —_—— Address Cal $T 45929 — - 


Tclep ome Telephone 


Hank of America 


NATIONAL B3NALSB ASSOCIATION 


Me 


West Hollywood Branch Date 12¢30-$3 


ESCROW STATEMENT 


tavent of Farnell: Jack W.S. and Elisabeth Pattee Escrow No. 39-2004 


Por. Lot 1107, Tr. 1000.... 


ITEMS DEBITS 


_ os nen n nen 
ms ration: Sale......._. 
SE Toon ects 


—{ 


CREDITS 


6,709 | $0 


mIESCOW....—.--.—-..----—- Shes 

of Mo e or Trust Deed of Record... aa —a 
od trust deed and note ‘(Lot 10, Tract 13292) | . ae 

Money Trust Deed... ee, ee \ 


nts or B 


is) pene saeiee 
ee en.. “Gig89. 00 per 1/2 yr. ,12-22-59 te 7-i-54 @ 
lee Pro Rasa @ $37. 5U per dyre., 12-22-53 to 12-2-54 | 43 th 


| djustment. GATS 00 per. F soothe Ment 233 $0 1-1-5¢@ 


| wewerencemneseee, 


wet A Adjustment GSK, Ual-53 — a on =| | : 
5 — a samen: sees .—— a 
~ eat Trust Funds! 3s 


cee EERE ee) % on to = [ = 
Bee of Title..... __ Aaeignmant. af trust deed endorsement ae Ty 
al Revenue Stamps saa 
ipal Lien Report - Tax Cerree Contract.. 


| OGG DCC oe 
ing... deed. trust deed: assignment; release and =| bee - _ 
-Felease endarsament. soe tithe. —Pa : ___ + 8',.96 


a cain ath cee <a a 


bance Peccre ments 
or Preparing: fecuments So ES SRS 


Oe I i nm 44 _ 69 


PALS Se, 30d a2 34,368 2 


RETAIN FOR TAX PURPOSES EXHIBIT “B" 


DH -202 034 


to 
SHORT -ORM DEED OF TRUST AND ASSIGNMEN. JF RENTS 2 0 
adopting and including by reference certain peovisiona of a deed of trust recorded in the counties named h 
A copy of said provisions is set forth on the reverse hereof. Book 43450 Pye 271 
Chis Berd of Crust, made this 3rd day of ...... December .19 §3 
Brtween Jack W. S. Farnell and Elisabeth Pattee Farnell, his wife 
of 13791 Mulholland Drive in the Cty of Lee Angeles 


(Sereet and Nusober) 


County of .. Les Angeles . .., Seateof.. Califerada 
herein called TRUSTOR, Bunk of Americu. a navonal banking associanon, berein called TRUSTEE, and 


George Wesley Stone and Hildegarde W. Stene, his wife, ac joint tenants 
herein called BENEFICIARY, 
Witnesseth: Thar Trusor irrevocably GRANTS, TRANSFERS AND ASSIGNS to TRUSTEE IN TRUST, WITH 
a ee 
That portion of Lot 1107 of Tract No. 1000, as per map recorded in Book 19, Page 33 
of Mape, im the office of the County Recorder of said county, described as follows: 


Beginning at the Southweeterly corner of the land described in the deed to Frits 
Breech et al, recorded July 25, 1941, as Instrument No. 106, in Boek 18602, Page 274, 
Official Recerds of said county, eaid Southeasterl y corner being a point on « curve 
comcave Seutheasterly, in the Northerly line of Mulholland Highway, 200 feet wide, 

as established by the city engineer of said city, having « radius of 600 feet, a radial 
ltme te said point beare North 12° 00 00" West; theace Northeacterly along said 
curve in said Northerly line through @ central angle of 18° 01' 19” a distance of 

188, 73 feet; thence North 12° 27' West 93. 33 feet: thence South 72° 33' Weet 248.24 
feet to the Southweeteriy line of said land of Breech et al; thence Sowth 42° 5)’ 01" 
East 123. 55 feet to the jaiat of haginning: 

This deed of trust is given to secure « portion of the purchase price of subject property 
and is eecond, subject and junior te a deed of trust new of record and to any extentions 
or renewals thereof. 


TOGETHER WITH che rents, issues and peofits thereof, SUBJECT, HOWEVER, to the mght, power and authonty given 
to and conferred upon Benefaary by Section B, Paragraph $5, of the provisions adopted and included herein by reference to 
collect and apply such rents, issues and profits. 


For the purpose of erurin (1) payment of the indebtedness evidenced by ooe promissot 


with in the prinapal .um of $ Oa. payable to Beneficiary or order, and (2) the pe 
of Trustor adopted and included by Geerente or contained herein. 


By the execution and delivery of this Beed of Crust and the note secured hereby 
there are adopted and included herein for any and ali purposea by referenc ough 

provaions of Section A. including paragraphs 1 through 5 thercof, an 

of that certain fictitious Deed of Trust recorded in the official records in the ofbc 
on April 18, 1950, in book 1814 at page 586 and 10 the official records in the ‘of ty 
April 18, 1950, in book 327 at page 1, and in the offaal recorda in the offices of the County Rec 
on April 17, 1950, in the books and at the pages designated after the name of each county: 


te of even date here: 


of each agreement 


orders oy the fo 


COUNTY BOOK PAGE COUNTY BOOK PAGE COUNTY BOOK PAGE COUNTY BOOK PAGE 
Aiameda 6080 319 Kern 1634 347 Nevada 149 199 Santa Cruz 767 498 
Alpine F 71 Kings 454 10 Orangr 1999 492 Sierra 1 202 
Amadoe 42 «(76 Lake 206 449 Placer 566 7 Siskiyou 257 334 
Burte 344 (145 Lassen CO 146 Plumas 310 84 Solano S27 el 
Cataveras 6O 309 Los Angeles 32874 331 Riverside 1164 336 Sonoma 933 386 
Colusa 166 2 Madera 491 62 San Benito 169 406 Stanislaus 1000 1 
Contra Cosa 1539 32 Marin 647 154 San Bernardino 2562 143 Sutter 32130 
Def Norte 31475 Mariposa 31 396 San (Diego 3584 100 Tehama 210 308 
Ei Dorado 275 «485 Mendocino 267 «(33 San Francisco $423 490 Trinity 40 420 
Fresno 2835 =75 Merced 981 44 San jessmn 1240 432 Tulare 1437 411 
Gienn 244° «415 Modoc 82 341 San Luss Obispo 560 594 Tuolumne 47° 119 
Humboide 127 442 Mono 27 «683 San Mateo 1838 193 Ventura 926 397 
Imperial 777 126 Monterey 1210 (132 Santa Barbara 911 491 Yolo 3219S 
Inyo 83 1 Napa 331 100 Santa Clara 1962 33 Yuba 140 «213 
A copy of said provisions so adopted and included herein by reference 13 ct f rth on the reverse hereof - he ae 
The eed! Trustor requests that a copy of any n é t er be maded him at his 


sddress given above. 


Signature of T 
Jack W. 5. Farnell 
Llisabeth Pattee Farnell 
STATE OF CALIFORNIA SPACE BELOW FOR RECORDER S t NLY 
COUNTY OF Lee Angeles cae re 
On this 14 mes of anal #3 
en wunders o g 


Public yn and ‘est Cgunty, sonally ap sre Saat 


xed as 


EX HISIT "C* 


known to me to be the person(s) whose name fs) BFE wubscnbed 


to the within instrument, and acknowledged that ue 
the same. 
WITNESS mv hand and offcial seal 
(SEAL) P ear (s) 
2 er 


. 
Notary Public in and for said County and Srat 


My Commission Expires December 7, 1956. , 
tft eaccuted by a corporation the vurporation form of ackwowiedement 
must be used ) 


- —————— <== — 


G. V. CUTLER 
Attorney for... Paeimtift 
133 Morth Third st. 


Burbank, California 
Address 


Telephone: . TH os9ll TH e5ci7 


21 


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF LOS ANGELES 


JACK w. S. FARNGLL ET UX 


| : BURC 
(ie aes ee 


Plaintiff, | CERTIFICATE FOR 


VE. 
STONE ASSIGNMENT AND TRANSFER 


GLORGE WESLEY S@XORK LET UX 


This is to certify that the above entitled action is entitled to be transferred to the. _ 


Pe ost . Department of the Superior Court of Los Angeles County, 


as provided in Subdivision... _ + Rule 18 of this Court, for the following reason: 
Convenience of parties and witnesses. 


— .-,  — nna Attorney for .. _Platatitfe eee, = 
STATE OF CALIFORNIA, hes 


of 
Coma y a oe Farnell 


., being first duly sworn, on oath, says: 


That. he pisgthe ee e.-.... plaintiff in the above’ entitled action; 
that be . -has read the foregoing certificate and knows the contents thereof; and that the same 
is true of.. _— knowledge. 

Subscribed and sworn to before me this... .. 28% W. 8. Fermell _ 

_ ....day of. January pss 1995: 


O-V—Cutter OE Footer 
"etary Public” (SEAL) 


Endorsed 


T6C134 Civil 4? 3/55 


‘CERTIFICATE FOR ASSIGNMENT AND TRANSFER 


vs. Jack W.S. Farnell, et uz. Za 


In the United States District Court for the 
Southern District of California, Centra] Division 


No. 17831-BH 


JACK W.S. FARNELL, et al., 


Plaintiffs, 
VS. 
GEORGE WESLEY STONE, et al., 
Defendants. 


AFFIDAVIT OF GIVING NOTICE, FILING 
SOrY OF PETITION FOR REMOVAL 


State of California, 
County of Los Angeles—ss. 


Wm. Jerome Pollack, being first duly sworn ac- 
cording to law deposes and says as follows: That 
subsequent to the filing of the Petition for Removal 
and the bond herein, affiant gave written notice of 
the filing of said bond and petition to all adverse 
parties and filed a copy of the said petition with 
the Clerk of the Superior Court of Los Angeles 
County, in duplicate. 


/3/ WM. JEROME POLLACK. 
Subscribed and sworn to before me this 3rd day 
of February, 1955. 


[Seal] 73/ SY DELL WOLFE, 
Notary Public in and for 
Said County and State. 


[Endorsed]: Filed February By 11955. 419i) 


24 George Wesley Stone, et ux. 
[Title of District Court and Cause, ] | 


NOTICE OF REMOVAL 


To Plaintiffs, Jack W. S. Farnell and Elisabeth 
Pattee Farnell and to G. V. Cutler, Their At- — Jil 
torney: | 


You and Each of You Will Please Take Notice - 
That Defendants have filed a petition for removal | 
to the above-entitled United States District Court of Gt 
the above-entitled action, pursuant to Title 28, Sec- 
tions 1441-1450, inelusive, of United States Code 
and have filed a bond as required by Seetion 
1446(a) of said Title and BA 
You Are Hereby Given Notice of the filing of said 
petition on February 2, 1955, and bond and a copy 
of said petition is attached herewith. 


Dated: February 2, 1955. 7 


/s/ WM. JEROME POLLACK, 
Attorney for Defendants. 


Affidavit of service by mail attached. 
[Endorsed]: Filed Febrnary 3, 1955. [20] 
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In the United States District Court for the 
Southern District of California, Central Division 


No. 17831-BH 


JACK W.S. FARNELL, ELISABETH PATTEE 
FARNELL, 
Plaintiffs, 
VS. 


GEORGE WESLEY STONE, HILDEGARDE 
W. STONE, 
Defendants, 


BANK OF AMERICA, a Corporation, 


Additional Defendant on Counterclaim. 


ANSWER AND COUNTERCLAIM 


Come now the defendants George Wesley Stone 
and Hildegarde W. Stone and in answer to plain- 
tiffs’ complaint on file herein admit, deny and allege 
as follows: 


Answer to First Cause of Action 


il 

In answer to Paragraph LI, defendants deny that 
their said claim or claims, adverse or otherwise, 
is or are without right or null or void; defendants 
deny that they have no right or title or interest or 
estate or lien in or to the real property described 
in said complaint. Defendants allege that they are 
’ the beneficiaries of a trust deed which is a valid 


26 George Wesley Stone, et uz. 


and subsisting lien on said real property, which — 
said trust deed covers the real property described — 


in Paragraph I of plaintiffs’ first cause of action, 
is dated December [32] 3, 1953, executed by Jack 


W. S. Farnell and Elisabeth Pattee Farnell, | 


trustors, in favor of George Wesley Stone and Hil- 
degarde W. Stone as beneficiaries, with the Bank 
of America as trustee; said trust deed was recorded 


on December 22, 1953, in Book 13450, page 271, of | 


Official Records of Los Angeles County, California. 
Answer to Second Cause of Action 


If 
Defendants deny generally and specifically each 
and every, all and singular, the allegations con- 
tained in Paragraph IV. 


any 
In answer to Paragraph V, defendants admit that 
plaintiffs accepted said offer and purchased said 
real property from defendants. Exeept as expressly 
admitted, defendants deny generally and_ specifi- 
eally each and every, all and singular, the allega- 
tions contained in said Paragraph V. 


IIT. 

In answer to Paragraph X, defendants deny that 
at the time of sale or at any time prior thereto or 
at any other time they knew the facts set out in 
Paragraph IX; defendants deny that they falsely 
or fraudulently represented to plaintiffs, or either 
of them, that all of said improvements were on their 
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land; defendants deny that they falsely or fraudu- 
lently represented to plaintiffs, or either of them, 
that in said sale they transferred good or valid title 
thereto to plaintiffs, or either of them. 


IV. 

_ Deny generally and specifically each and every, 
all and singular, the allegations contained in Para- 
graph XI. 

V. 
Deny generally and specifically each and every, 
all and singular, the allegations contained in Para- 
graph XII. 


Answer to Third Cause of Action 


ie 

In answer to Paragraph I, defendants refer to 
Paragraphs I, II, II], 1V and V of their answer to 
second cause of action, incorporate them herein and 
make them a part hereof as though fully set out at 
length herein. 

I. 

Deny generally and specifically each and every, 
all and singular, the allegations contained in Para- 
graph I. 

ITI. 

Deny generally and specifically each and every, 
all and singular, the allegations contained in Para- 
graph III. 


28 George Wesley Stone, et ux. 


For a Counterclaim, Defendants Allege: 


tli 
Plaintiffs Jack W. S. Farnell and Elisabeth Pat- 
tec Farnell are husband and wife. 


sil 

That defendant Bank of America, a corporation, 
is a corporation organized and existing under and 
by virtue of the laws of the State of California; 
that said defendant is trustee named in the trust 
deed hereafter referred to and is made an addi- 
tional party hereto on the counterclaim for the pur- 
pose of having all parties interested before the 
Court. 

II. 

On December 3, 1953, plaintiffs Jack W. S. Far- 
nell and Elisabeth Pattee Farnell made, executed 
and delivered to defendants George Wesley Stone 
and Hildegarde W. Stone their certain promissory 
note in writing in the sum of $11,166.36, payable 
with six per cent interest per annum at the rate of 
£85.00 per month, commencing January 5, 1954, 
until March 5, 1955, after which said monthly pay- 
ments were to be in the sum of $100.00 per 
month. A photostatic copy of said note is attached 
hereto, marked Exhibit “‘A’’? and made a_ part 
hereof. [34] 

iyo 

As security for said promissory note, and as part 
of the same transaction, plaintiffs Jack W. S. Fer- 
nell and Elisabeth Pattee Farnell executed and de- 
livered to defendants George Wesley Stone and 


Bide 


me d 
(yun 


| 
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Hildegarde W. Stone a trust deed upon the follow- 
ing described real property situated in Los Angeles 
County, California: 


That portion of Lot 1107 of Tract No. 1000, 
as per map recorded in Book 19, Page 33 of 
Maps, in the office of the County Recorder of 
said County, described as follows: Beginning 
at the Southwesterly corner of the land de- 
scribed in the deed to Fritz Brosch, et al., re- 
corded July 25, 1941. as Instrument No. 106, 
in Book 18602, Page 274, Official Reeords of 
said County, said Southeasterly eorner being a 
point on a curve concave Southeasterly, in the 
Northerly line of Mulholland Highway, 200 
feet wide, as established by the city engineer 
of said city, having a radius of 600 feet, a 
radio line to said point bears North 32° 00’ 00” 
West; thence Northeasterly along said curve 
in said Northerly line through a central angle 
of 18° 01’ 19” a distance of 188.73 feet; thence 
North 12° 27’ West 93.83 feet: thence South 
72° 33’ West 248.24 feet to the Southwesterly 
line of said land of Brosch, et al.: thence South 
42° 51’01” East 123.55 feet to the point of be- 
elning. 

Said trust deed was duly recorded on December 22, 
1953, in book 13450, page 271 of Official Records in 
the office of the County Recorder of said Los An- 
geles County. copy of said trust deed is attached 
hereto, marked Exhibit **B’* and made a_ part 
hereof. 


30 George Wesley Stone, et ux. 


Ne 

The trust deed sued on herein is being foreclosed 
as a mortgage. [35] 

Wale 

Defendants George Wesley Stone and Hildegarde 
W. Stone are the legal holders and owners of said 
note and trust deed. 

vale 

Default has been made under the terms of said 
note and trust deed in that the aggregate of the 
monthly payments of principal and interest which 
had matured and become due under the terms 
thereof as of February 5, 1955, is $1190.00, no part 
of which has been paid except $595.00. Defendants 
George Wesley Stone and Hildegarde W. Stone 
have exercised their option by reason of said default 
and have declared the entire remaining balance of 
said note to be due, together with interest on said 
sum from August 5, 1954, at the rate of six per cent 
per annum. 

VITI. 

By the terms of said note and trust deed plain- 
tiffs agreed to pay attorney’s fees in a reasonable 
amount to be fixed by the Court and all costs and 
expenses in any action brought to foreclose this 
trust deed or in any action on said note. Defend- 
ants George Wesley Stone and Hildegarde W. Stone 
have employed an attorney, Wm. Jerome Pollack, 
to institute an action on said note and foreclose 
said trust deed and there is now due to said attor- 
ney for and on account of attorney’s fees, a reason- 
able attorney’s fee in such amount as may be fixed 
by the Court. 
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Wherefore, defendants George Wesley Stone and 
Hildegarde Stone pray that: 


1. Plaintiffs take nothing by their complaint on 
file herein ; 


2. The Court orders Bank of America, a corpo- 
ration, to be made a party defendant to respond to 
the counterclaim herein ; 


3. Defendants George Wesley Stone and Hilde- 
garde W. Stone have judgment on their counter- 
claim against plaintiffs and Bank of America as 
follows: [86] 


a. Defendants George Wesley Stone and Hilde- 
garde W. Stone recover from plaintiffs the sum of 
$10,959.09 principal, together with interest thereon 
at the rate of six per cent per annum from August 
), 1954, plus reasonable attorney’s fees as fixed by 
the Court, plus costs and disbursements herein and 
the charges and costs of sale ; 


b. Plaintiffs and all persons claiming under 
them be foreclosed of any equity of redemption of 
said real property or any part thereof: 

¢. Said real property be adjudged to be sold en 
masse in the manner provided by law and the prae- 
tice of this Court, by the sheriff of Los Angeles 
County or by the commissioner appointed for that 
purpose, and the proceeds applied to the payment 
of the amount due on said note and trust deed, with 
interest, disbursements. costs, attorney’s fees: 


d. Defendants George Wesley Stone and Hilde- 
earde W. Stone mav be the purchaser at said sale, 


32 George Wesley Stone, et ux. 


and that the sheriff or commissioner execute a cer- 
tificate of sale, and upon the expiration of the pe- 
riod of redemption that the holder of said certificate 
of sale be let into possession of said premises, and 
that the sheriff or commissioner issue a deed to said 
purchaser ; 


e. If the proceeds of such sale be insufficient to 
pay the amount so due to said defendants George 
Wesley Stone and Hildegarde W. Stone, as afore- 
said, and it. shall so appear from the return of sale, 
judgment for such deficiency be thereupon entered 
against plaintiffs ; 

4. For costs of suit incurred herein; 

5. Hor such other and further rehef as to the 
Court may seem proper. 

/s/ WM. JEROME POLLACK, 
Attorney for Defendants. [37] 


EXHIBIT A 
Deed of Trust Instalment Note—Interest Included 


Do not destroy this note: When paid, this note, 
with Deed of Trust securing same, must be sur- 
rendered to Trustee for cancellation and retention, 
before reconveyance will be made. 
$11,166.36. Los Angeles, Calif., Dee. 3, 1953 


In instalments as herein stated, for value re- 
ceived, I promise to pay to George Wesley Stone 
and Hildegard W. Stone, Ins wife, as jomt tenants, 


\ 


| r 
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or order, at Los Angeles, California the sum of 
Eleven Thousand, One Hundred, Sixty-Six and 
36/100 Dollars, with interest from date on unpaid 
principal at the rate of six per cent per annum; 
principal and interest payable in instalments of 
Kighty-five and no/100 Dollars or more on the 5th 
day of each calendar month, beginning on the 5th 
day of January, 1954, and continuing until March 
5, 1955, from and after which date principal and 
interest shall be due and payable in installments of 
$100.00, or more, each on the 5th day of every eal- 
endar month beginning April 5, 1955, and continnu- 
ing until January 5, 1964, on which said date any 
principal and interest then unpaid shall be due and 
payable. Each payment shall be credited first on in- 
terest then due and the remainder on principal; and 
interest shall thereupon cease upon the principal so 
credited. Should default be made in payment of 
any instalment when due the whole sum of principal 
and interest shall become immediately due at the 
option of the holder of this note. Principal and in- 
terest payable in lawful money of the United States. 
Tf action be instituted on this note I promise to 
pay such sum as the Court may fix as attorney fees. 
This note is secured by a Deed of Trust of even date 
herewith to Bank of America National Trust and 
Savings Association, a National Banking Associa- 
tion. 
/s/ JACK W.S. FARNELL, 


/s/ ELISABETH PATTEE 
FARNELL. [38] 


“ORM DEED OF TRUST AND ASSIGNME? F RENTS 30,43450 face 71 


SHO 
MUTE, ectence cotta provisions a! « decd of ree cocoraed in the counties 
1A copy of said provisions t eat (orth on the reveres hervel. 


= Ss eee a 


Beed of Trust, made she 3rd. day of Deceaber 1953 
pen Jack W. S. Farnell and Elisabeth Pattee Farnell, his wife, 


(Street on.) Number) 


23751 Mulholland Lrive ifitthe Cxy,-cf Los Angeles 3 4 
+ 


of les angeles Suet California 
in called TRUSTOR, Bank of Amecicu & manona: hankseg assocatcn, heres valled TRUSTEE, and 


George Wesley Stone anc “illdegarce ®. Stone, his wife, ae joint tenants 
. heren called BENEFICIARY, 
itueserth: Thee Truno- si GRANTS, TRANSFERS AND 4SSIGNS to TRUSTEE ON TRI'ST, WITH 


WER OF SALE, thet property Los Angeles 
urty Galifnenia deserted as 


port.on of Let 11.7 of Tre t No. lou), as per «a. recorued in Book 19, Psge 33 
SB, iu tne office os tre vluety Mecerder uy Sasc Vounty, ue. :icec as follows: 


ning at the Southwesterly corner of the lanc described in the deed to Frits 

et al, recorded July 25, lyvLl, as Instrument No. lu, in Book 18602, rage 27h, 

dal Hecoras of said County, saic Southeasterl, corner being @ point on a curve 

we Southeasterly, in the Northeriy line of Mulhollend Highway, 20 feet wide, 
tablished by the city engineer of s.id city, having a radius of 600 feet, a 

a line to said ,oint teas Nortn 32° 290' OO" West; thence Northeasterly along 
curve in ssid Northerly line through a central angle of 13° O1' 19" a distance 
e73 feet; thence North 12° 27* west 73.23 feet; thence South 72° 33' Best 2L6.2k 
to the Southw-sterly line of said land of Jrosch et al; thence South 2° 51' 01° 
123.55 feet to the ;oint of beginning. 


} deed of trust is given to secire a ,ortio of the »urchase price of subject property 
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[Title of District Court and Cause.] 


ANSWER TO COUNTERCLAIM 


Come now the plaintiffs herein, and answering 
the Counterclaim on file herein admit, allege, and 
deny as follows: 

I. 

Answering Paragraphs V and VI of defendants’ 
Counterclaim, these answering plaintiffs state that 
they have no information or belief on the matters 
and things therein mentioned and alleged sufficient to 
enable them to answer the same, and on that ground 
deny generally and specifically each and every alle- 
gation in said paragraphs contained and the whole 
thereof. 

: ile 

Answering paragraphs VII and VIII of the 
Counterclaim, these [50] answering plaintiffs admit 
that they have not continued payment on the said 
note and in justification of their action in discon- 
tinuing the payments on said note from and after 
the 5th day of February, 1955, as in said Counter- 
claim alleged, plaintiffs refer to their Second Cause 
of Action set out in the Complaint, beginning with 
Paragraph I thereof on page 2 of the Complaint, 
to and including Paragraph NIT thereof on page 
5, and by this reference incorporates herein said 
paragraphs and their allegations with the same force 
and effect as if set out hereat verbatim. 


Wherefore, these answering plaintiffs pray that 
the said note and the Trust Deed set out in and at- 
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tempted to be foreclosed as a mortgage by and in 
the Counterclaim, be declared by this Court to be 
eancelled and to be null and void on the grounds 
that they were procured by the fraud of the plain- 
tiits and on the ground of substantial failure of con- 
sideration from defendants to plaintiffs and plain- 
tiffs pray that defendants take nothing thereby, and 
that plaintiffs have and be awarded by this Court 


the relief prayed for in the Complaint on file herein. 


/s/ G. V. CUMntie | 
Attorney for Plaintiffs. 
Duly verified. 


Affidavit of service by mail attached. 


[Endorsed]: Filed August 4, 1955. [51] 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT 
AUGUST 9, 1955 


Present: Hon. Ben Harrison, District Judge. 


Proceedings: 


For jury trial. At 10:12 am. Court convenes 
herein. Both sides answer ready and It Is Ordered 
that trial proceed. 


Counsel for plaintiffs offers certain documents in 
evidence, and. on stipulation of counsel for defend- 
ants, same are ordered admitted m evidence, and 
same are marked Plfs’ Ex. 1. 
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Anton H. Deutsch is called by plaintiffs, sworn, 
and testifies, and Plfs’ Ex. 2 is admitted into evi- 
dence and marked. 

Don P. Jones is ealled by plaintiffs, sworn, and 
testifies, and Plfs’ Ex. 3 is admitted into evidence 
and marked. 

Counsel for defendants and counsel for plain- 
tiffs orally stipulate that this cause may proceed 
as a non-jury case, and that a jury is waived at this 
time. 

Said witness Don P. Jones testifies further. 

P. D. Baehr is called by plaintiffs, sworn, and 
testifies, and Plfs’ Ex. 4 1s admitted into evidence 
on stipulation of counsel for defendants. 

Harry Bernasconi is called by plaintiffs, sworn, 
and testifies. 

At 11:15 a.m. Court recesses to 11:21 a.m., when 
Court reconvenes herein, appearances being as be- 
fore. 

Anton H. Deutsch, heretofore sworn. is recalled 
and testifies further. 

Bruce D. Wilfong, Frank Queen Peters, and 
Jack W. S. Farnell, one of the plaintiffs, are, re- 
spectively, called, sworn, and testify for plaintiffs. 

At 11:53 a.m. Court recesses until 2 p.m. today. 

At 2:15 p.m. Court reconvenes herein, and all 
being present as before, Court orders trial proceed. 

Jack W. 8S. Farnell, one of the plaintiffs. hereto- 
fore sworn, resumes the stand and testifies further. 

Elisabeth Pattee Farnell, one of the plaintiffs. is 
called, sworn, and testifies. Plaintiffs rest: 
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Attorney Pollaek on behalf of defendants Stone | 


moves that the complaint of plaintiffs be dismissed 
and for judgment in favor of Defendants Stone, 
and states the grounds of the motion to the Court. 

The Court Orders said motion on behalf of De- 
fendants Stone denied. 

George Wesley Stone, one of the defendants, is 
called, sworn, and testifies. At 2:40 p.m. Court re- 
cesses to 2:45 p.m., at which time Court reconvenes 
herein, and all being present as before, Court Or- 
ders trial proceed. 

Hildegarde W. Stone, one of the defendants, is 
called, sworn, and testifies. Plfs’ Ex. 5 is admitted 
in evidence and marked. 

Jack W. S. Farnell, defendant, heretofore 
sworn, is recalled by defendants Stone under Rule 
43(b) and testifies further. 

Counsel for the parties hereto have a discussion 
relative to a certain plat, and that if said plat is 
found and produced, counsel may stipulate to the 
saine being admitted into evidence herein. 

The Court makes a statement to counsel that they 
will be given time to brief the questions of law. 

The Court makes a further statement to counsel 
and to the parties hereto. 

Tt Is Ordered that upon the filing of briefs of 
counsel 20x20x20, this cause is to stand Submitted 
for decision. 

On motion of counsel for Defendants Stone It Ts 
Ordered that the Bank of America, a corporation, 
be, and it is Dismissed as an additional defendant 
on the counterclaim of Defendants Stone. 
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The Court and counsel have a further discussion. 
At 3:25 p.m. Court adjourns. 


JOHN A. CHILDRESS, 
Clerk ; 
By /s/ MURRAY E. VIRE, 
Deputy Clerk. 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT 
NOVEMBER 3, 1955 


Present: Hon. Ben Harrison, District Judge. 


Proceedings: 


This cause having been heretofore tried and sub- 
mitted for decision, and the Court having duly con- 
sidered the pleadings, record, evidence, briefs of 
counsel, and the law applicable, and being fully 
advised in the premises, now signs and orders filed 
its Memorandum Opinion, and in accordance there- 
with, finds and orders as follows: 


From the facts presented there is definite damage 
to plaintiffs which the Court finds from all the evi- 
dence to be in the amount of $15,000. 

It Is Hereby Ordered that the second trust deed 
given by plaintiffs to defendants and the note se- 
cured thereby be cancelled and that the judgment 
of $15,000 be subject to this deduction. 

Judgment is also rendered against defendants on 
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their counterclaim for default of the second trust 
deed note and foreclosure of the subject property. 

Counsel for plaintiffs is directed to submit pro- 
posed judgment and findings to the Court within ten 
days from date. 

Filed Memorandum Opinion. 

Mailed copies of Memorandum Opinion to re- 
spective counsel. 

JOHN A. CHILDRESS, 
Clerk. 


By /s/ MURRAY E. VIRE, 
Deputy Clerk. 


[Title of District Court and Cause. ] 


MEMORANDUM OPINION 


This is an action based on fraud to recover dam- 
ages for misrepresentations with regard to a resi- 
dence on 13751 Miuholland Drive, Beverly Hills, 
California, purchased by plaintiffs from defendants. 
The plaintiffs paid $38,000 for property that was to 
include a main house, three car ports, a guest house, 
and appurtenant real property. After taking pos- 
session plaintiffs discovered through a survey of the 
property that the boundary of their real property 
did not inelude one-third of the main house, all 
the car ports, all of the guest house, and a propor 
tionate amount of the real property. 
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After due consideration the Court is of the opin- 
ion that the plaintiffs have established their right 
to damages. Although conflicting evidence was in- 
troduced on whether there were express representa- 
tions as to the boundaries [53] of the property, it 
is my view that representations, express as well as 
umplied, were made entitling the plaintiffs to re- 
covery. 


The California Civil Code defines fraud as being 
either actual or constructive. [Califorma Civil Code 
§ 1571.] 


Actual fraud [California Civil Code §1572] is de- 
fined to consist among other things, of the follow- 
ing act(s) committed by a party to a contract. or 
with his connivance, with intent to deceive another 
party thereto, or to induee him to enter the con- 
TRACK ; 


“*(2) The positive assertion In a manner not 
warranted by the information of the person making 
it, of that which is not true, though he bebeves it 
to be true.”’ 


Constructive fraud [California Civil Code §1573 | 
consists: 


(1) In any breach of duty which, without an 
actually fraudulent intent, gains an advantage to 
the person in fault, or anyone claiming under him, 
by misleading another to his prejudice, or to the 
prejudice of anyone claiming under him.”’ 


The law in California is well settled that a ven- 
dor is presumed to know the area and boundaries 


44 George Wesley Stone, et ux. 


of his own land. [See Harder v. Lang Realty Co., 
214 P. 1017 (1923); Del Grande v. Castelhun, 205 
P. 18 (1922); Eichelberger v. Mills Land, ete., Co., 
100 P. 117 (1908) ; Shearer v. Cooper, 134 P. 2d 764 
(1943) ; Hargrove v. Henderson, 292 P. 148 (1930).] 
A purchaser is entitled to rely on the vendor’s rep- 
resentations as to the boundaries and not make an 
independent investigation. [Teague v. Hall, 154 
Plesol (1916). Peardon v. Markleyjeal95 Waae70 
(1920): Eichelberger v. Mills Land, ete., Co., 100 
P. 117 (1908).] And even though plaintiffs were 
supposed to have received a map showing the 
proper boundaries [54] of the property, it does 
not seem from all the evidence that they were put 
on notice. 


Thus here it is clear that defendants have com- 
mitted constructive fraud [California Civil Code 
$1573] breaching their duty to know the area of 
their land and gaining advantage of the plaintiffs. 
The defendants have also committed actual frand 
under California Civil Code §1572 subd. 2 in that 
they made representations not warranted by their 
information. In Shearer v. Cooper. supra, at 768, 
the Supreme Court of California in affirming the 
trial eourt declared: 


“Tt is fair to assume that the defendant did 
not know the exact location of the boundaries 
of the aereage which he sold to the plaintiffs ; 
but under the law it is a matter about which 
he should have informed bimself before mak- 
a 


ing the representations. The trial court con- 
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cluded that the defendant’s positive assertions 
in a manner not warranted by the information 
he possessed, of that which was not true, con- 
stituted actual fraud within the meaning of 
Subdivision 2 of $1572 of the Civil Code.’’ 


[See also Sturnis v. Adams, 195 P. 955 (1920); 
Harris v. Miller, 235 P. 981 (1925); Hargrove v. 
Henderson, 292 P. 148 (1930).] 


The defendants concede in their brief that by their 
acts they have committed constructive fraud, but 
that this only permits a suit for rescission. The 
argument presented is that where there are only 
Innocent misrepresentations an action for damages 
will not he. Inherent in this areument is the admis- 
sion that ordinarily where there are material mis- 
representations one has two remedies, either a suit 
for rescission or an action for damages. but where 
muisrepresentations are innocent there is onlv the 
single remedy of rescission. [55] 


In the law of California there does not appear 
to be that distinction. Especially so since there ean 
be actual fraud without the positive intent to de- 
ceive. The defendants’ argument is based largely 
on the fact that many cases discussing fraud, either 
actual or constructive, are suits for rescission. The 
fact that a party decides to rescind a contract rather 
than affirm it, however, does not necessarily change 
the applicable law. The reason that there may be so 
many suits for rescission under these circumstances 
may perhaps be just attributed to the fact that a 
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party would not have acted had he known the real 
conditions of his purchase. 


In this case there does not appear to be any prob- 
lem with what is known as an election of remedies. 
[See 26 So. Co]. L. Rev. 157 (1952), Election of 
Remedies for Fraudulent Misrepresentations. | The 
plaintiffs have always acted consistently with their 
decision to affirm the contract. There can be little 
doubt that plaintiffs can sne for damages. This 
same question was thoroughly discussed in Har- 
erove v. Henderson, supra, at 151 et seq., where it 
was decided affirmatively. And in Shearer v. Cooper, 
supra, decided by the California Surpreme Court, an 
action for damages was permitted on facts similar 
to those here. [See also Herzog v. Capital Co., 150 P. 
2d 218 (1944), affirmed in 164 P. 2d 8 (1945) ; Kalu- 
7zok v. Brisson, 167 P. 2d 481 (1946); Nevada Land 
& Investment Corp. v. Sistrunk, 30 P. 2d 389 
(193+) ; Kent v. Clark, 128 P. 2d 868 (1942). ] 


From the facts presented there is definite damage 
to plaintiffs which the Court finds from all the evi- 
dence to be in the amount of $15,000. It is hereby 
ordered that the second tiust deed given by plain- 
tiffs to defendants and [56] the note secured thereby 
be cancelled and that the Judgment of $15,000 be 
subject to this deduction. Judgment is also ren- 
dered against defendants on their counterclaim for 
default of the second trust deed note and foreclos- 
ure of the subject property. 


Jounsel for plaintiffs is directed to submit pro- 


No 


t 
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posed judgment and findings to me within ten days 
from date hereof. 


Dated: This 3rd day of November, 1955. 
/s/ BEN HARRISON, 
Judge. 


[Endorsed]: Filed November 3, 1955. [57] 


In the United States District Court for the 
Southern District of California, Central Division 


No. 17831-BH 


JACK W.S. FARNELL, et al., 


Plaintiffs. 
Vs. 
GEORGE WESLEY STONE, et al., 
Defendants. 
JUDGMENT 


The above-entitled action came on regularly for 
trial on the 9th day of August, 1955, before the 
Honorable Ben Harrison, Judge, sitting without a 
jury, G. V. Cutler, Esquire, appearing as attorney 
for plaintiffs and William Jerome Pollack, Esquire, 
appearing as attorney for defendants, and the Court 
having heard the evidence and the arguments of 
counsel and having considered the briefs of counsel 
filed herein and having fully considered the same, 
and having made its Findings of Fact and drawn 
its Conclusions of Law; 
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Now, Therefore, It Is Ordered, Adjudged and 
Decreed: 


That plaintiffs have and recover of and from 
defendants the sum of $15,000.00 as damages: 


That defendants recover nothing by reason of 
their counterclaim ; 


That the second Trust Deed given by plaintifis 
to defendants dated December 38, 1953, of the real 
property deseribed in the complaint and the note 
secured thereby are cancelled; said real property 
being in Los Angeles County, [58] State of Califor- 
nia, and deseribed as: 


That portion of Lot 1107 of Tract 1000 as per 
map recorded in Book 19, page 33 of Maps, in 
the office of the County Recorder of said 
County, described as follows: 


Beginning at the Southwesterly corner of 
the land described in the deed to Fritz Broseh, 
et al., recorded July 25, 1941, as Instrument 
No. 106, in Book 18602. page 27+ Official Ree- 
ords of said County, said Southeasterly corner 
heing a point on a curve coneave Southeasterly. 
in the Northerly line of Mutholland Highway, 
200 feet wide as established by the City Engi- 
neer of said City, having a radius of 600 fect 
2 radial line to said point bears North 32° 00’ 00” 
West: thence Northeasterly along said eurve in 
said Northerly line through a central angle of 
18°01'19” a distanee of 188.73 feet; thence 
North 12° 27’ West 93.83 feet; thence South 
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72° 33’ West 248.24 feet to the Southwesterly 

line of said land of Brosch, et al.; thence South 

42° 51’01” East 123.55 feet to the point of be- 
ginning. 

That the judgment for damages given herein is 

subject to the deduction of the balance of principal 


due on said note, together with the accrued interest 
to date hereof. 


It Is Further Ordered, that plaintiffs do have 


and recover their costs herein incurred, taxed at 
$37.39. 


Dated this 28th day of November, 1955. 
/s/ BEN HARRISON, 
Judge. 
Affidavit of service by mail attached. 
Lodged November 15, 1955. 
[Endorsed]: Filed November 28, 1955. 
Docketed and entered November 29, 1955. [59] 


[Title of District Court and Cause. | 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled cause of action having come 
on regularly for trial before the Honorable Judge 
Ben Harrison, sitting without a jury, on the 9th 
day of August, 1955, G. V. Cutler, Esquire, appear- 
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ing as attorney for the plaintiffs, and William 
Jerome Pollack, Esquire, appearing as attorney 
for the defendants, and the Court having heard all 
the testimony, and the cause having been submitted 
to the Court and the Court having ordered that 
the parties submit briefs on the points of law in- 
volved in the case, and said briefs having been duly 
filed herein and the Court having examined the 
same and being fully advised in the premises, makes 
its Findings of Fact and Conclusions of Law, as 
follows: 
Findings of Fact 


The Court finds as follows: 


if, 

That the plaintiffs Jack W. 8S. Farnell and Hlisa- 
beth Pattee Farnell are, and at all times mentioned 
in the eomplaint on file herein were, husband 
and [61] wife. 

TI. 

That the defendants, George Wesley Stone and 
Hildegard W. Stone are, and at all times mentioned 
in the complaint were, husband and wife. 


Haal?: 

That it is trne that on or about the Sth day of 
October, 1953, the defendants offered to sell to the 
plaintiffs the defendants’ residential real property 
described by street and number as 138751) Mulhol- 
land Drive, Beverly Hills, California, situated in 
the County of Los Angeles, State of Califorma, and 
more particularly deseribed as follows, to wit: 
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That portion of Lot 1107 of Tract 1000 as per 
map recorded in Book 19, Pages 33 of Maps, in the 
office of the County Recorder of said County, de- 
scribed as follows: 


Beginning at the Southwesterly corner of the 
land described in the deed to Fritz Brosch, et al., 
recorded July 25, 1941, as Instrument No. 106, in 
Book 18602, Page 274 Official Records of said 
County, said Southeasterly corner being a point on a 
curve concave Southeasterly, in the Northerly hne 
of Mulholland Highway, 200 feet wide as estab- 
lished by the Citv Engineer of said City, having a 
radius of 600 feet a radial line to said point bears 
North 32° 00’ 00” West; thence Northeasterly along 
said eurve in said Northerly line through a central 
angle of 18° 01/19” a distance of 188.73 feet; thence 
North 12° 27’ West 93.83 feet; thence South 72° 33’ 
West 248.24 feet to the Southwesterlv line of said 
land of Brosch, et al., thenee South 42°51’ 01” East 
123.55 feet to the point of beginning; and 


It is true that in making this offer, the defend- 
ants made the following representations to plain- 
tiffs: 

1. That defendants were the owners in fee of the 
said residential property ; 


2. That the improvements thereon consisted of a 
main residence, [62] a three-car carport, a fur- 
nished guest house, a cesspool and septic tank, a 
swimming pool, walks, driveways, landscaping and 
other appurtenances, all of which were en the land 
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hereinabove described and were part and parcel 
of defendants’ residential property owned by them 
in fee. 


3. That the said residential property was well 
worth the price asked by defendants, namely, the 
sum of $38,000.00 ; 


4. That defendants would sell the said property 
to plaintiffs for the sum of $38,000.00 on the follow- 
ing terms and conditions: 


(1) The total purchase price of $38,000.00 ; 
(2) A cash down payment of $6500.00 ; 


(3) An assignment of a note in the face amount 
of $5,250.00 carrying interest at the rate of 7% per 
annum on the unpaid balance, payable full on or be- 
fore April 15, 1955, and secured by a second trust 
deed on the former home of the plaintiffs ; 


(4) The assumption of the obligation to pay and 
discharge a note secured by a first trust deed on 
the subject property, the balanee of which was then 
the sum of $15,083.64 ; 


(5) <A note in the sum of $11,166.36, payable at 
the rate of $85.00 or more per month until March 
5, 1955, and thereafter at the rate of $100.00 or more 
per month, together with 6% interest on the unpaid 
balanee made by plaintiffs, pavable to defendants, 
and secured by a second trust deed on the subject 
property hereinabove described ; 

(G) The defendants, as Sellers, would at their 
cost, furnish plaintiffs, as Buyers, a poliev of title 
insurance in a reputable title insurance company. 
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LV. 
It is true that the defendants were the owners 
in fee of that land described hereinabove, but it is 


- not true that the improvements thereon consisted of 


the main residence, a three-car carport, a furnished 


— guest house, a cesspool and septic tank, a swimming 


pool, walks, driveways, landscaping and [63] appur- 
tenances; and it is true that the boundaries of said 
land owned by the defendants were in truth and in 
fact such as to leave one-third of the main resi- 
dence, all of the three-car carport, the furnished 
guest house and a proportionate amount of the real 
property entirely off the defendants’ land and on 
Mulholland Drive owned by the City of Los An- 
geles; and it is untrue that defendants’ land 
as it actually existed was worth $#38,000.00. 


V. 

It is true that plaintiffs relied upon plaintiffs’ 
representation and that plaintiffs accepted defend- 
ants’ offer and did purchase defendants’ said resi- 
dential property heremnabove described, and on or 
about December 30, 1953, plaintiffs received title 
thereto and gave to defendants the contractual con- 
sideration therefor. 

VE. 

It is true that the boundary lines of the real prop- 
erty sold by defendants to plaintiffs exelnded from 
the property hereinabove deseribed and sold by de- 
fendants to plaintiffs about one-third of the main 
residence, the three-car carport, the furnished gnest 
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house, the entrance driveway and other appurte- 
nances. 
alge 
Tt is true that had plaintiffs known the falsity of 
defendants’ representation as set out in these iind- 
ings hereinabove, that they would not have pur- 
chased the said property. 


VAT. 
Tt is true that as a direct and proximate result 
of defendants’ misrepresentation as aforesaid, 
plaintiffs were damaged in the sum of $15,000.00. 


1S 

It is true that plaintiffs made, executed and deliy- 
ered to defendants the note and trust deed referred 
to and set out with particularity in Paragraphs IIT 
and IV (misnumbered V) of the counterclaim, and 
it is true that plaintiffs have paid thereon the sum 
of $680.00, and it is true that the plaintiffs have 
not paid to the defendants the balance of the face 
amount of said note, plus the accrued interest. [64] 


Conclusions of Law 


From the foregoing facts, the Court concludes: 


i. 

That in making the sale of residential real prop- 
erty as set out in the Findings hereinabove, the 
defendants committed both constructive and actual 
“raud under the Califorma law governing this case. 
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IT. 

That plaintiffs have a right herein to sue for 
damages. 

II. 

That the defendants are not entitled to foreclose 
the Trust Deed set out in their counterclaim, the 
said Trust Deed and the note secured thereby 
should be cancelled, and the amount thereof be de- 
ducted from the judgment in paragraph IV. 


TV. 

That plaintiffs are entitled to judgment in the 
sum of $15,000.00, and for their costs herein in- 
curred or expended. 

Done in open Court this 28th day of November, 
1955. 

/s/ BEN HARRISON, 
Judge. 


Affidavit of service by mail attached. 
Lodged November 15, 1955. 
[Endorsed]: Filed November 28, 1955. [65] 


[Title of District Court and Cause. ] 


NOTICE OF ENTRY OF JUDGMENT 


To Defendants, George Wesley Stone and Hilde- 
garde W. Stone and to Wm. Jerome Pollack, 
Esquire, Their Attorney : 

You, and Each of You, Will Please Take Notice, 
and you, and each of you are hereby notified that 
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judgment in the above-entitled action in accordance 
with the Findings and Conclusions of Law filed 
herein was entered in favor of the plaintiffs and 
against the defendants in the sum of Fifteen Thou- 
sand ($15,000.00) Dollars on the complaint, and 
that defendants recovered nothing by reason of their 
counterclaim, plaintiffs to have their costs herein 
incurred. 


Dated: November 30, 1955. 


73) onevese UME. 
Attorney for Plaintiffs. 


Affidavit of service by mail attached. 


[Endorsed]: Filed December 1, 1955. [67] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO CIRCUIT 
COURT OF APPEALS 


To the Plaintiffs in the Above-Entitled Action: 


You Will Please Take Notice that the defendants 
George Wesley Stone and Hildegarde W. Stone 
hereby appeal to the United States Court of 
Appeals for the Ninth Cireuit, from the jude- 
ment in favor of plaintiffs and against the defend- 
ants, entered in the above-entitled action on Novem- 
ee 20) Ba 
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Dated: December 27, 1955. 


/s/ LEO SHAPIRO, 
Attorney for Defendants George Wesley Stone and 
Hildegarde W. Stone. 
Affidavit of service by mail attached. 
[Endorsed]: Filed December 28, 1955. [69] 


In the United States District Court, Southern 
District of California, Central Division 


No. 17831-BH 


JACK W.S. FARNELL and ELISABETH PAT- 
TEE FARNELL, 
Plaintiffs, 
vs. 


GEORGE WESLEY STONE and HILDE- 
GARDE W. STONE, 
Defendants. 


Honorable Ben Harrison, Judge Presiding. 
REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 
Tuesday, August 9, 1955 


Appearances: 


For the Plaintiffs: 
Gave CUTLER, ESQ. 


For the Defendants: 
WM. JEROME POLLACK, ESQ. 
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Tuesday, August 9, 1955—10:00 A.M. 


The Court: You may proceed, gentlemen. 

The Clerk: Jack W. S. Farnell and Elisabeth — 
Pattee Farnell vs. George Wesley Stone and Hil- 
degarde Stone, No. 17831-BH. 

Mr. Pollack: Ready for the defendants, Your 
Honor. 

Mr. Cutler: We are ready, Your Honor. 

The Court: You may proceed, gentlemen. 

Mr. Cutler: If Your Honor please, I would like 
to show the listing in this case to counsel to see if 
we can stipulate as to its admission in evidence. 

Mr. Pollack: We will stipulate that these docu- 
ments may be received. 

The Court: Thev will be admitted and the clerk 
will mark them. 

The Clerk: Do vou want them marked sepa- 
rately or together ? 

Mr. Cutler: Together as a group. 

The Clerk: Plaintiffs’ Exhibit 1. 


(The exhibit referred to was marked Plain- 
tiffs’ Exhibit 1 and received in evidence.) 
Mr. Cutler: The plaintiff would hke to call Mr. 
Deutsch. [8*] 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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ANTON DEUTSCH 
ealled as a witness by the plaintiffs, being first 
sworn, was examined and testified as follows: 
The Clerk: State your full name. 
The Witness: Anton Deutsch. 


Direct Examination 
By Mr. Cutler: 


My. Deutsch, where do you reside? 
Sherman Oaks, in the Valley. 
Mirah iseniethis county ? A | west 
And what is vour occupation? 
Real estate broker. 
Are you associated with any other broker? 
Yes, Chavin. 
Where is your office ? 
14415 Ventura Boulevard, Sherman Oaks. 
Sometime in the latter part of 1953 did you 
see a listing of property located on Mulholland 
Drive that had been listed by Mr. and Mrs. Stone in 
that office ? Tees, 
Q. And did you have any inquiries about a sale? 
iN SESS, 
Q. Did you talk with Mr. and Mrs. Farnell 
about the purchase of that? [4] Ay Yes: 
Q. About when did that occur? 
The Court: Just a moment, gentlemen. 


QrPorereore 


I have had preliminary statements from counsel 
on both sides. Can‘t you stipulate te a number of 
these facts? 

As I understand from the statements of counsel 
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(Testimony of Anton Deutsch.) 

this property was sold by the seller to a purchaser 
and afterwards the property was surveyed and it 
was found that all the improvements were not on 
the property sold. 

Mr. Pollack: That is correct, Judge Harrison. 

The Court: There had been a mistake as to the 
boundaries. 

Mr. Cutler: That is so stipulated and that is the 
fact. 

The Court: Now, why do we have to go through 
all this detail when the main story is very simple? 

Mr. Cutler: May I, Your Honor, in this case 
then refer to only two or three questions in regard 
to statements made by the parties as to the bound- 
aries? 

The Court: Yes. 

Q. (By Mr. Cutler): You later then showed 
the property to Mr. and Mrs. Farnell, the final pur- 
chasers of the property, did you, Mr. Deutsch? 

A. Yes. 

Q. And did you have a chance to talk either 
with Mr. Stone, the owner, or with his wife, Mrs. 
Stone ? A. I talked to Mrs. Stone. [5] 

Q. Mrs. Stone. And did she at that time when 
you were on the property point out to you what it 
mneluded ? 

A. Not in that respect. The only thing we dis- 
cussed were terms and financing more than any- 
thine else. 

Q. Did she at any time refer to the boundaries ? 
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(Testimony of Anton Deutsch.) 

Mr. Pollack: I object to that. The witness said 
no. 

The Court: I think he can answer the question. 

The Witness: No. 

Q. (By Mr. Cutler): Did she show you 
whether or not the carport was on the property? 

A. She showed us that the carport was there. 

@. And the guest house? A. Yes. 

My. Polack: Just a moment. I object to the 
testimony unless it is given in question and answer 
form. 

The Court: Just a moment. T will take care of 
that. 

My. Pollack: I move to exelude the answer, 


Your Honor. 


The Court: Who did you first interview on that 
property when vou went out there? 

The Witness: Well, actually, I submitted an 
offer to Mrs. Stone. 

The Court: You talked to Mis. Stone ? 

The Witness: Yes. 

The Court: Did she show you the property ? 

The Witness: No. It wasn’t the property—the 
property [6] was obviously there and she showed us 
the features of it like the construction and layout. 

The Court: What did she show you in that re- 
spect ? 

The Witness: Just the fact that it is a two-story 
house and she showed us the guest house, the inside 
of it and where the pool was. 

The Court: Showed you where the pool was? 
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(Testimony of Anton Deutsch.) 

The Witness: Yes. 

The Court: Show you where anything else was? 

The Witness: Yes. There is a road in back of 
it which she showed us, where there is a circular 
drive. 

The Court: How about the carport? 

The Witness: She showed us where it was be- 
cause you drove right into it. 

The Court: You drive right into it? 

The Witness: In driving down, yes. 

The Court: And you had a listing? 

The Whinness: Yes. 

The Ceurt: On the property? 

Mites WV itiiess 0 hat is Tight: 

The Cowrt: Where is that listing? 

My. Cutler: Is this the listing here ? 

The Court: I thought vou said that was the 
escrow. 

My. Cutler: This is the original listing with Mr. 
Deutseh and Mr. Chavin, is that right? [7] 

The Witness: Yes—not with me but with Mr. 
MeNally. 

Q. (By Mr. Cutler): He was with the same 


broker? A. Same office. 
Q. Did you have that with you when you went 
out there? A. I had a copy of it, yes. 


The Court: ¥ou had a copy of it? 

The \Wigaess:” Ses. 

The Court: May I see it, counsel? I notice on 
here it says something about a guest house now 
beine rented for $175 per month. 


—= , pa. | —— 
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) mony of Anton Deutsch.) 
The Witness: Yes. 
The Court: Did she show you that property? 
The Witness: Yes. 
The Court: And ‘‘a terrifie view’’ too? 
The Witness: Yes. 
Mies Court: i can’t read this writing. It is 
nearly as bad as mine. 
The Witness: Look at the photostatic copy. 
The Court: You just had this property listed as 
a certain address, didn’t you? 
The Witness: That is all. 
The Court: I think that is all the questions 1 
have to ask. 
Q. (By Mr. Cutler): Do you recall that you 
were requested by the prospective purchasers, Myr. 
and Mrs. Farnell, to find [8] out from Mrs. Stone 
where the southern boundary was? 
ieee NO, | don’t. 
Q. And do you recall any further conversation 
with Mrs. Stone as to the southern boundary ? 
Mr. Pollack: Just a moment, vour Honor. As T 
understand the testimony there is no evidence that 
he had any conversation regarding any boundary. 
The question propounded assumes a fact not in evi- 
dence. 

The Court: I will ask a question. Did vou dis- 
cuss the size of the lot? 

The Witness: We discussed it generally in the 
beginning. 

The Court: What was said, do you know? 

The Witness: An acre almost. 
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(Testimony of Anton Deutsch.) 

The Court: With Mrs. Stone? 

The Witness: Yes, I believe so. I never met Mr. 
Stone. He was in New York. 

The Court: And what was said about the 
boundary of the property ? 

The Witness: Just the general size of it—al- 
most an acre. 

Phe Court) hat? 

The Witness: That it was almost an acre or 
three-quarters of an acre. 

The Court: Did she point out where the lines 
were or anything? [9] 

The Witness: No. We weren’t frankly, in- 
terested in that at the time. I was trying to put over 
an offer and the terms of an offer but we didn’t 
bother too much about boundaries or anything. It 
was just whether they would accept it or not. 

Mr. Cutler: That is all. 

The Court: Mav I ask, gentlemen, was this prop- 
erty sold by lot number? 

Mr. Pollack: Meets and bounds—I am not sure 
about it. 

Mr. Cutler: This was a portion—there was a 
portion sold as a portion of a lot, your Honor, and 
then there are metes and bounds description. The 
deed refers to that portion 1107 of Tract 1.000, and 
then beginning at the southwesterly corner and 
going around metes and bounds, 

The Court: Why don't vou introduce the deed? 

Mi. Pollack: 1 will stipwiate it may go into evi- 
denee. 


vs.Jack W.S. Farnell, et ux. 65 


Mr. Cutler: We will offer it next in order. 
The Court: Admitted. 
The Clerk: Plaintiff’s Exhibit 2 in evidence. 


(The exhibit referred to was marked Plain- 
tiffs’ Exhibit 2 and received in evidence.) 


The Court: Call your next witness. 
Mr. Cutler: My. Jones. [10] 


DON P. JONES 
ealled as a witness by the plaintiffs, being first 
sworn, was examined and testified as follows: 


The Clerk: State your full name. 
The Witness: Don P. Jones. 


Direct Examination 
By Mr. Cutler: 


Q. Mz. Jones, you reside in the county here, do 
you? A. I do, 

@. What is your occupation? 

A. I am a licensed land surveyor. 

Q. What are your qualifications? 

A. I am licensed in the 

The Court: Just a moment. 

Mr. Pollack: J am willing to stipulate with re- 
gard to the surveyor—there is no question about 
that. 

Q.~ (By Mr-Cutler): Let me ask then in re- 
gard to that. Did vou bring with you a survey vou 


had made for Mr. Farnell about Decemher, 1953, on 
his property upon Mulholland Drive? medal: 
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(Testimony of Don P. Jones.) 
Q. Would you kindly produce a copy of that? 
M4 


(Handing document to Mr. Cutler.) 


Mr. Pollack: It may be stipulated that that 
survey may be received in evidence, your [11] 
Honor. 

The Court: Do you stipulate it is a correct 
survey ? 

Mr. Pollack: Yes. 

The Court: The clerk has just called my atten- 
tion to the fact there is no record of a waiver of a 
jury in this case. 

Mr. Pollack: The record mav show on behalf of 
the defendants that a jury is waived. 

Mr. Cutler: We coneur in that waiver, your 
Honor. 

Q. (By Mr. Cutler): I would like vou to point 
out if vou will, please, by referring to one of these 
drawings, Mr. Jones 


The Court: Give him the one that has been in- 
trodueed in evidence. 
The Clerk: Plaintiff’s Exhibit 3 in evidence. 


(The exhibit referred to was marked Plain- 
tiffs’ Exhibit 3 and received in evidence.) 


Q. (By Mr. Cutler): Mr. Jones, I show von 
Plaintiff’s Hxhibit 3 which is your survey of the 
property and [T wish vou to point out to the lines 
you established of the lot. Do you care to come over 
here, Mr. Pollack ? 


Mr. Pollack: Thank vou very mueh, I am 
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(Testimony of Don P. Jones.) 
familiar with it and I said it may be offered in evi- 
dence. 

Q. (By Mr. Cutler): I wish you would point 
out to the court where the boundaries lie as to the 
property and where [12] you established the south 
boundary line. 

A. The boundary is this heavy line with the 
eurve being the southerly boundary. This is the loca- 
tion of the car port which is south of the boundary 
line. 

Q. Where is Mulholland Drive? 

A. It is from this line southerly 200 feet wide. 

Q. What portion of the improvements then le 
outside of the boundaries of this property? Would 
you point to them as you refer to them? 

A. The entire carport and part of the two-story 
house; all of the guest house and part of vour pay- 
ing and conerete patio. 

Q. Now, this is on a steep mountainside, is it 
not? Would vou kindly refer to the edge of the 
brink or fill for the house, please, show where 
that is? 

A. The topography is indicated by this dashed 
line. This is fairly level in here and then this is the 
bottom of a bank coming down from Mulholland 
Drive. This is the access road from.the paved por- 
tion of Mulholland Drive to the parking area. 

Q. Approximately how much higher is Mul- 
holland Drive up here which is used as a highway, 
how much higher than the level of the carport and 
residence ? A. I would estimate 25 feet. 
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(Testimony of Don P. Jones.) 

Q. About 25 feet? [13] A. Yes. 

Q. And then you have indicated a line on the 
top of the bank. Is that the top of the bank? 

A. Yes, sir. 


Q. And then beyond that to the northward what — 


is the condition? It is a steep bank downward? 

A. Apparently there has been a fill. 

Mr. Pollack: Just a moment. I object to the 
question as leading and suggestive. 

The Court: You are getting pretty technical this 
early in the morning, counsel. May T ask is there 
room to move that house back ? 

The Witness: Not withont moving something 
else. 

The Court: What else would you have to move? 

The Witness: The pool, the guest house would 
have to go approximately where the pool is. In 
other words, it cannot be moved this way because of 
the condition of the ground. This is the edge of the 
bank here and in my opinion this is as close to the 
edge of the bank now as it should be. It would have 
to be moved over in this area here which would 

The Court: How about the house? 

The Witness: The house could be moved back— 
could be moved northerly. 

Q. (By Mr. Cutler): Would there be any room 
then for the carport? [14] 

A. There would be barely enough room. At the 
hest it would be very close. It would depend on the 
condition of the ground here. I douht it—T doubt it 


would be able to move this far. 
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The Court: There would be room between the 
guest house and the residence, wouldn’t there, for the 
carport? 

The Witness: Well, if the guest house went in 
here there might possibly be room here, but it 
would be a very crowded condition. 

The Court: We are living in a verv crowded 
period and age, aren’t we? 

Q. (By Mr. Cutler): Moving it forward as you 
have suggested, Mr. Jones, would eliminate the pool? 

A. That is correct. 

Mr. Cutler: You may cross-examine. 


Cross-Examination 
By Mr. Pollack: 


Q. Actually, Mr. Jones, there is room there to 
accommodate the house and the carport and the 
guest house regardless of how it would be worked 
out? There is enough land to accommodate those 
three buildings, isn’t there? 

A. JI believe so. 

@. And the pool could be moved over to the 
extreme edge of it? 

The Court: You can’t move a swimming pool, 
eounsel. You [15] would have to build a new one, 
wouldn’t vou? 

Mr. Pollack: That is what I meant. vour Honor. 

OF (by Wi. Pollack): There is room to build a 
pool at the edge of the property, isn’t there? 

A. T wouldn't want to build a pool at the ede 
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of a bank because of your side condition. [ don’t 
think it would stay there. You would have to have 
enough buffer from the edge of the bank because 
the weight of the pool and the water in it would 
give you a tremendous push. : 

Q. How many feet of buffer do you think you 
would need ? 

A. Approximately what is shown there. I would 
say 20 foot. 

Q. Now, when vou say that you didn’t think the 
house could be moved in this direction, what you 
had in mind, had vou not, was taking the house and 
moving it in its entirety off of its present founda- 
tion, is that correct? 

A. That is true, except the house and carport 
in the same relationship there—there is not enough 
room on the level area to move it back so they would 
both fal] within the lot. 

Q. That is the carport, but the house itself en- 
croaches only about 10 feet on one side and 13 feet 
on another side. Is that about right? 

A. Correct. 

Q. And so all vow would have to do would be to 
move the [16] house back that distance to get it off 
the encroachment ? 

A. Yes, sir, plus any building set-back. 

Mr. Pollack: That is all. 

Mr. Cutler: Thank vou, Mv. Jones. You may be 
excused. 

The Court: Call vou next witness. 

Mir. Cutler: Mr. Baelin 
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P. D. BAEHR 
called as a witness by the plaintiffs, being first 
sworn, was examined and testified as follows: 


The Clerk: State your full name. 
The Witness: P. D. Baehr. 


Direct Examination 


Mr. Cutler: Your Honor please, we are present- 
ing Mr. Baehr as an expert appraiser and I would 
like him to take his qualifications. 

Would vou state those, please? 

The Witness: Your Honor, I have had 25 years’ 
experience in appraising with the California Bank 
from 1926 until 1942. 

During that time I had experience in all phases 
of real estate selling, buying, mortgage loans and 
appraising. 

I was a member of the Branch Location Com- 
mittee, member of the Real Estate Loan Commit- 
tee and as chief appraiser when I resigned in 1942. 
And since 1947 I have been an independent ap- 
praiser. 

The Court: Do you belong to any societies ? [17] 

The Witness: Yes, I do. The Los Angeles Realty 
Board, American Institute of Real Estate Brokers, 
American Right-of-Way Association, American In- 
stitute of Real Estate Appraisers. 

Q. (By Mr. Cutler): And are you acquainted 
with the subject property in this case, Mr. Baehr? 

A. Yes. I was given an assignment to make an 
appraisal of the property. 
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Q. Have you seen this survey map that was pre- 
pared by Mr. Jones, who was just on the stand, 
Plaintiffs’ Exhibit 3? 

‘iv, Pollack: I object to anv question regarding 
this property. The evidence thus far does not dis- 
close that this witness is an expert in the particular 
type of property and in the particular location that 
is the subject of this lawsuit. 

The Court: Well, do you want to spend more 
time on that? 

Mr. Pollack: JI would like to briefly take this 
Witness on voir dire if J may, your Honor. 

The Court: You want to take him on voir dire? 

Mr. Pollack. Yes. 

The Court: Very well, vou may do so. 


Voir Dire Examination 
By Mr Pollack: 


Q. Mr. Baehr, have you ever appraised any 
property on Mulholland Drive? 

A. Yes, I have. [18] 

Q. How recently? 

A. The most recent one—I don’t recall exactly, 
but I think about four months ago. 

M, Whereabouts on Mulholland Drive was it? 

A. TI can’t reeall the address. Tt was east of the 
anbject property. 

In 1953 1 made an appraisal of property located 
at 3285 Coy Drive, which is at Mulholland and 
Beverly Glen. That is about three-fourths of a mile 
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from the subject property. It was residential prop- 
eriy’. 

Q. That was about two years ago? 

i953, right. 

Q. Of course the value of property in that area 
fluctuates, does it not, from vear to year? 

A. Well, my appraisal assignment was to ap- 
praise property as of the date of the sale which 
was 1953. 

Q. And what other properties have you surveyed 
or appraised in that area? 

A. Oh, I have appraised properties all over Los 
Angeles County. T can’t recall. Many properties in 
the Vallev, Sherman Oaks, Sepulveda Drive 
Boulevard. I can’t recall offhand. I have appraised 
very many properties. 


Q. Do you know what canyon this property is 
near? 

A. Well, it is near Beverly Drive. It is west of 
Laurel Canyon. It is near Coldwater Canyon. You 
go up [19] Coldwater Canyon and Beverly Drive. 

Q. Have you appraised any properties recently 
on Beverly Drive or Coldwater Canyon? 

A. I don’t recall any on Beverly Drive. I have 
appraised properties on Coldwater Canyon, I be- 
lieve lower down—not up on Mulholland Drive. 

(). What is your present business, sir? 

A. Lama real estate broker and appraiser. 

Q. Do you svend most of your time as a broker 
or most of your time as an appraiser? 

A. My time is spent appraising. 
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Q. Have you ever testified in court regarding © 


the value of any property in that area? 

A. Yes. I have testified in the Los Angeles 
Superior Court, Los Angeles Municipal Court and 
United States Federal Courts. I have made ap- 
praisals for the Lands Division of the Department 
of Justice. 

Q. With regard to property in the area that we 
are talking about? 

A. No, not on Mulholland Drive. An appraiser 
has assignments all over evervwhere. 

Q. I understand that but I am particularly in- 
terested in property in that area. 

A. TI believe I have answered that. 

Q. Four months ago you think vou appraised a 
piece of [20] property on Mulholland Drive, is that 
correct ? 

A. I am sure I appraised one. I don’t recall 
whether it was exactly four months. It may have 
heen this year sometime, the first of the vear. 

Q. You don’t remember the address of that prop- 
erty ? 

A. I don’t remember it, no. It was a single family 
residence. It was a property that the owner wished 
to sell and wanted to get the market price. 

Q. Was this appraisal in connection with a list- 
ing that you were taking on it? 

A. TI didn’t take the listing. They retained me to 
set a market value of the property. 

Q. Did they pay vou for doing that? 

A. Yes, they did. T don’t work without pay. 
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Q. I mean were you employed as an appraiser? 

A. Iwas emploved as an appraiser. 

Q. Now, aside from that piece of property and 
the other piece that vou say vou appraised two 
years ago, have you appraised any other property on 
Mulholland Drive? 

A. I can’t recall any specific property at this 
time. I know I have looked at Mulholland Drive 
many times but I can’t recall any specific prop- 
erty. 

Q. How close is the nearest piece of property 
that you do reeall having appraised ? 

A. Three-fourths of a mile. [21] 

@. On what street was that? 

A. That was on Coy Drive. It is right off of Bev- 
erly Glen and Mulholland Drive. 

Q. How long ago was that? Hee 1953. 

@. That is the same piece of property? 

A. That is right. 

Q@. What did you say was the nearest canyon 
to this house on Mulholland that is the subject of 
this lawsuit that vou appraised ? 

A. The nearest canyon? 

Q. Yes. 

Mr. Cutler: J don’t believe the question is clear. 
Did you say that he appraised? 

Mr. Pollack: IJ understood that he has appraised 
the Farnell property. 

Mr. Cutler: Yes. 

Mr. Pollack: And I want to know if he knows 
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what the nearest canyon is to the Farnell prop- 
erty. 

The Witness: On the southerly side I assume you 
are speaking of? 

Q. (By Mr. Pollack): Yes. 

A. Well, there is Laurel Canyon, Coldwater Can- 


von. I can’t recall right now the name of the can-. 


yons along there but they are all on the south side. 
The street ends at [22] Mulholland Drive. 

Q. Don’t these canyons run north and south? 

A. That is right. They end at Mulholland Drive 
and the subject property is on the north side of Mul- 
holland Drive. 

Q. Well, assuming Mulholland Drive runs gen- 
erally east and west what would it be near? 

The Court: I don’t think that is a proper ques- 
tion on voir dire. [ want to know what this man has 
done in preparation for this appraisal. You worked 
for the Land Division. You know what vou have 
to do. 

The Witness: Yes, but I wasn't asked 

The Court: I am asking. 

The Witness: All fight, sir. 

The Court: What did vou do in preparing vour- 
self for this appraisal? 


The Witness: TI made an inspection of the prop- 
erty and all improvements. I secured a map and 
studied the survey. 

[ checked the public records for sales to find 
sales comparable to the property. 

I found one of a vaeant. lot practically joining the 
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subject property of about a half acre. It sold—may 
I give the complete reference or do vou just want it 
for 
The Court: Counsel, in this case we are not in- 
terested so much in the value of the lot. It is the 
location of the improvements on the lot that the 
complaint is about. Isn’t [23] that true? 
Mr. Pollack: I was trving to determine how well 
acquainted with the area this man is and apparently 
he doesn’t know Benedict Canyon is the nearest 


canyon. 

The Witness: I couldn’t think of the name of it. 

Mr. Pollack: That is all the voir dire I have, 
your Honor. 

T object to the question on the gronnd that this 
witness does not appear to be sufficiently familiar 
with the values of property in the area of the prop- 
ertv—that is the subject property of this lawsuit. 

The Court: Objection is overruled. I don’t think, 
gentlemen, in this case we are so much interested in 
the value of the lot as we are interested in the 
amount of money it will cest to put this property m 
a proper setting. 

Mr. Pollack: That is right. 

The Court: Isn’t that true? 

My. Pollack: That is very true. 

Mr. Cutler: I think, if vour Honor please, it 
would be very pertinent to show the value of the 
property in December of 1953 as if the purchaser 
had gotten what he thought he was getting, the 
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value of that property as a unit with the improve- 
ments on it. 

The Court: I thought everybody was satisfied 
with what they paid for the property if they had 
votten what they [24] thought they were getting. 

Mr. Cutler: That is right. 

Mr. Pollack: That is true. 

The Court: In other words, the sale price was 
$38,000. 

Mr. Cutler: If we had gotten the property 

The Court: The purchaser was satisfied until 
he found out their house wasn’t on the lot that they 
thought they bought and the seller was satisfied 
beeause he sold the property. Isn’t that true? 

Mi. Pollack: That is correct, vour Honor. 

The Court: So the whole question here is what 
damage has resulted by reason of the house not 
heing located on the property. 

-My. Pollack: That is correct. 

Mr. Cutler: That is right. vour Honor. Now in 
that connection then, Mr. Baehr, did vou make an 
appraisal of the property in the first instance as to 
what it would be worth as it appeared if the pur- 


ehaser had gotten what he saw? 

Mr. Pollack: Object to the question, vour Honor. 
1 think it is material. IT think we are agreed on 
that 

Mr. Cutler: As a preliminary matter T want. to 
establish that and then ask him what his appraised 
value was of the property at that time as it actually 
surveved, 
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The Court: I think we can assume the property 


was worth £38,000 had the improvements been on 


the land that the [25] plaintiff here thought he was 
getting, can't we? 

Mr. Cutler: We can do that, your Honor, yes. I 
would like to state one thing 

The Court: Then what was the property worth 
in the condition that it finally developed it was in. 
That 1s what we are interested in. 

Mr. Pollack: That is right. 

Q. (By Mr. Cutler): Would you give us the an- 
swer to that question which the court has pro- 
pounded, the value as it was actually existing ? 

A. In my opinion the market value as the prop- 
erty actually existed is $10,600. 

My market value of the property as it appeared 


to exist was not $38,000. There was personal prop- 
erty involved which cut the value down. 

Q. However, in adding on the $2,500 value of 
personal property vou did arrive at essentially 
the same figure, did vou not? 

we Chat is corfect. 

Q. $37,000? A. Correct. 

Q. Then as it actually existed you have given a 
market value at that time of $10,600? 

A. That is correct. 

Mr. Cutler: Cross-examine. [26] 
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Cross-Examination 
By Mr. Pollack: 


q. How did vou arrive at the figure of $10,600? 

A. Well, I took into consideration the actual size 
of the usable lot, the size, condition of the improve- 
ments as they existed. 

Q. Let us take one thing at a time. You say vou 
took into consideration the actual size of the usable 
lot. is that correct ? 

A. That was one of the factors, ves. There were 
many more factors. 

@. Yes, I understand that. Now, what did vou 
figeure that was worth? 

A. The size as it actually existed if unimproved 
in my opinion would have had a market value of 
#5,000. 

Q. When vou searched the records did you find 
any sales for any lots for the sum of $5,000 in 
that area ? 

A. Yes. The adjoining property sold for $4,500. 

Q. How did that compare in size? 

A. The adjoining property was larger. 

Q. How do vou know it was larger? 

A. Well, from the maps. 

Q. You ean't tell from a map, ean vou, what the 
usable size of a lot is? 

A. T can from an inspection. [27] 

@. You said vou determined it from a map. 

A. J said that was part of it. T said from a map 
and the inspection. 


us. Jack W.S. Farnell, et ux. Sl 


(Testimony of P. D. Baehr.) 


Q. You mean you went out there and looked at 
the property ? 

A. It is visible from the Farnell property. 

Q. I am just saying vou stood on the Farnell 
property and looked at this adjoining lot? 

A. And I talked to the owner. 

Q. Let us take just one thing at a time. You 


talked to the owner of the lot? A. Yes. 

Q. And where was the owner when vou talked to 
him? A. The owner? 

Or Yes. 


A. T talked to him here in the courtroom. 

Q. That was just this morning, wasn’t it? 

A. Yes. I talked to him here this morning. 

Q. And prior to talking to him this morning vou 
never talked to him before, did vou? 

A. No, I never talked to him before. It was a 
verification. 

@. We will come to that. 

A. J have a right to answer vour question. 

Q. Well, go ahead. Tell me when vou are 
through. [28] A. J am through. 

Q. Now, you went out on the Farnell property 
and you looked next door at this Jot. is that cor- 
rect? 

A. That was part of the investigation, ves. 

Q. In addition to that vou looked at a map of the 
property ? A. I checked the maps. 

Q. Where did you check the map? 

A. I checked the assessor’s records. I have a 
copy of the map. 
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Q. That you did in the Hall of Reeords or Hall 
of Justice? 

A. That was the official map. That is where I 
would generally go. 

@. I wanted to know where you went to look 
abe lt 

A. Hall of Records—in the assessor’s office. 

Q. Where is the assessor’s office. 

The Court: What do we care? 

Mr. Pollack: I would lke to find out whether 
he actually went there. 

The Witness: I assure you I did. 

Q. (By Mr. Pollack): You went to the asses- 
sor’s office and vou stood on Farnell’s property 
and in that way you determined the usable size of 
that lot? 

A. Well, that was generally, ves. [29] 

Q. Did you do anything else? 

A. In what respect? 

Q. Well, did you locate the lot lines? 

A. No, I didn’t make a survey. That wasn’t 
mv job. 

Q. Without a survey you couldn’t actually tell, 
could vou, the usable size of that lot? 

A. Well, it is now improved. The appearance of 
it would appear to be a certain size. 

Q. You couldn’t tell where the boundaries were, 
could vou? 

A. TI made no survey. That is not my business. 

QM. You didn’t walk over the lot? AZ Qo! 


| 
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Q@. How many square feet is there that is usable 
in the lot next door? 

A. I would just have to guess at that. 

Q. I don’t want you to guess. Did you ever deter- 
mine the number? 

A. I can go out and measure it but I would have 
to guess at it here. 

Q. So even to this day vou don’t know the num- 
ber of square feet in that lot, do vou?. 

A. No, J don’t know the number of square feet. 

Q. Do vou know the number of square feet in the 
Farnell lot? [30] Am Yes ssi: 

The Court: Do vou know the number of square 
feet in this building? 

Mr. Pollack: JI am not testifving here. 

The Court: I was just wondering. 

Shall we put the surveyor back on the stand to 
show how many square feet of usable ground there 
are here, counsel ? 

Mr. Pollack: J think vour Honor is missing my 
point. This witness testified that he came to an 
opinion regarding the value of the Farnell lot by 
comparing it with a lot next door. 

Now, my point is unless he knew the number of 
square feet in the lot next door he had no basis for 
comparison. It might have been a lot more or less. 

The Witness: May I make a correction? I did 
not state I was comparing the value of the lot next 
door in this case. That is only one factor. 

The Court: Counsel, let us find out how he ar- 
rived at this figure of $10,600 for this property. Let 
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us break it down and find out what comprises that 
figure. 

Did you consider the availability of moving some 
of this property ? 

The Witness: Yes, your Honor. 

The Court: What did vou figure it would cost 
to move that house? [31] 

The Witness: There were bids on that. The cost 
to relocate, decorate and landscape was around $13,- 
200. 

Mr. Pollack: Just a moment, your Honor—I ob- 
ject. to that. This man is depending upon some hear- 
say—something that has been told to him. 

The Court: That is what all appraisers do. 

Mr. Pollack: In their field, though. He is not 
appraising real estate when he is appraising the 
cost of moving a house. 

The Court: Now, just a moment. Let us be fair 
here. The court. is terested in finding out if this 
property can be relocated on that lot and if so what 
it would cost. 

Now, if this man can give us some help on it whv 
not have him do so? 

Mr. Pollack: I am just as anxious for that help 
as vou are, your Honor. 

The Court: You don’t seem to be. 

Mr. Pollack: Well, T just thought we ought to 
get it from someone in the business of moving houses 
and not from a real estate appraiser. That is just 
my thought in the matter. 
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The Court: Well, if he has an estimate here 
from somebody do you want to bring them in? 

Mr. Pollack: I would rather they brought in 
their mover. 

Mr. Cutler: We have a eall in for Harry Bernas- 
coni who made a careful estimate here and I have 
here his estimates [82] in the file. He should be 
here at 2:00 o’clock. I thought perhaps we wouldn’t 
need him until 2:00. He should be here at 2:00 
o’clock. Possibly the court might permit this testi- 
mony subject to his appearing. 

Mr. Pollack: That will be all right. 

The Court: Proceed. 

The Witness: Other factors I considered in af- 
fecting the market value was the size of the site in 
relation to the existing improvements, and that if 
the existing structures were relocated the site would 
present a verv crowded appearance which would. 
in mv opinion, definitely affect the market value of 
the property from a purchaser's standpoint. 

Then of course the cost to relocate the improve- 
ments and the cost of landscaping and even though 
the improvements were relocated the difficulty in 
financing the improved property and other factors 
were considered in the situation—the stvle of the 
house. It was originally a duplex which had already 
been remodeled once. The guest house has been 
added onto at various times and the situation would 
be better if it were developed with a more modern 
tvpe of house. 

Of course the location of the pool in the center 
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of the lot definitely would restrict the location of the 
improvements to the best advantage. 

The Court: How many rooms does that house 
have in it? 


The Witness: The house has, if I recall, seven — 


rooms, [83] seven rooms and two baths. And on 
the first floor there was a rumpus room with a fire- 
place and a bar, three bedrooms and the bath. 

The house was originally built in 1947. It was 
remodeled in 1951 and 1953. There was a large bed- 
room, dining room, storage room and kitchen and 
bath. 

The house had 2,380 square feet in it. The guest 
house was on a concrete slab foundation. It was 
built in 1948. It had four rooms and a bath. The 
rooms are in tandem arrangement. There is no 
central hall. You go from one room to another. It 
is a nice, attractive guest house but the construction 
is such that it would be rather difficult to move. It 
could be moved but it would be difficult to move to 
advantage. 

The carport was built in 1953. It is open on three 
sides. The rear line is concrete blocks against the 
bank. The back originally had a reinforced con- 
erete retaining wall and when the carport was re- 
built the building department required restrength- 
ening so they put a conerete wall in which now be- 
cones part of the retaining wall as well as the rear 
line of the carport. 

It would be very difficult to move the carport to 
any advantage on the existing lot. I have marked 
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up one of the surveys showing the lines of the usable 
site and the location of the improvements. [34] 

Q. (By Mr. Cutler): Do you have that with 


you? A. Yes. 
Q@. What have vou attempted to show here, Mr. 
Baebr? A. (No answer.) 


The Court: This is really cross-examination and 
I was interfering, counsel. 

Mr. Pollack: T think that had to do with his 
voir dire. 

The Court: He said he was your witness, coun- 
sel. 

Mr. Pollack: Then he started in to ask some 
more questions but if he is through IT would like to 
eontinue on if J may. 

Mr. Cutler: Yes. 

ee cey Mi Pollack): What did you think it 
would cost to build that house? 

A. May I have the question again, please? 

Q. What is your opinion as to how much it would 
cost A. To build the house? 

Q. Yes. 

A. I don’t know what it cost to build the house 
in 1947. T made no appraisal of that. Mv appraisal 


was as of December, 1953. 
Q. What would it have cost in 1958 to build 
that house? A. Mv estimate 
The Court: It isn’t a question of what it cost to 
build the house, but what the house was worth. [85] 
A house built in 1947 would be a different house 


than one vou were building in 1953. 
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Mr, Pollack: Part of the house, your Honor, was 
rebuilt, I believe, in 1954 but I won’t press the 
point. 
The Court: You figured this on a footage basis?” 
The Witness: Yes. | 
The Court: And you said there are 2,800 feet? 
The Witness: 2,300. | 

The Court: 2,300? 

The Witness: That is right. 

The Court: What did you figure? 

The Witness: My estimate of the replacement 
value in 1953 was, for the residence, $8.50 a square 
foot. 

Q. (By Mr. Pollack): How about the guest 
house? 

A. The guest house had 848 square feet and the 
repiacement value, according to my estimate, was 
$7.00 a square foot. 

Q. And what did you figure the ear port was 
worth ? 

A. T04 square feet at £2.50 a square foot. And 
then there was the pool and landscaping which was 
also a part of the improvements. 

The Court: What did you appraise the pool at? 

The Witness: T allowed $4,000 for the pool. It is 
not a finished pool. It had the appearance of being 
rather homemade. T don’t know who built it. 


The coping was lacking or the pool. It had a 
filter [36] svstem but no heating system, no diving 
board but a ladder which was added subsequent to 
the purchase. 


ee) 
cs) 
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J made an allowance of $2,000 for landscaping. 
That totaled $33,890 to save you adding. 

Q. (By Mr. Pollack): Thank you. Now these 
estimates that vou got regarding the cost of mov- 
ing, whose estimates have you used? 

A. Star House Movers’ estimate. 

Q. And what is the date of that estimate? 

A. I don’t reeall the date. I don’t have it with 
me. 

Mr. Cutler: We have the estimate here. 

Mr, Pollack: Well, I will ask for it in just a 
moment. 

Q. (By Mr. Pollack): All you were shown was 
an estimate by the Star House Moving Company ? 

A. I was willing to accept that figure although 
in my opinion it probably would cost more to move 
the house beeause of the condition of the house, the 
foundation and the possibility. of running into 
some filled ground at the back. That was uncertain 
although for this market value I was willing to 
aecept that estimate. 

Q. Did you ever move a house yourself? 

A. No, I never did. 

Q. You were never in the house moving busi- 
ness ? 

A. No, but I have seen a lot of houses moved. 

(ihe Court The court has had some experience 
in house [37] moving and I will tell you if you 
have to do it don’t try it. 

Q. (By Mr. Pollack): If the guest house was 
removed completely there would be ample room for 


90 George Wesley Stone, et ux. 


(Testimony of P. D. Baehr.) 
the pool, the car port and the house, is that cor- 
rect? | 

A. Well, I wouldn’t say ample. I would say that 
you could get the house on the lot. The house can be 
moved on the lot and so can the guest house but you 
wouldn’t have the same type of property. It would 
make it an entirely different type of property. 

Q. But if vou eliminated the guest house you 
would have ample room for the car port, the pool 
and the house? 

A. Well, it depends on how you define ‘‘ample.’’ 
T would say no, vou wouldn’t have ample room. 
The square footage wouldn’t be available. 

Q. You would have the extra room that you 
didn’t have if vou didn’t rebuild the guest house, 
isn’t that true? A. To rebuild it? 

Q. In other words, vou ean get it all on the 
usable part of that lot, can’t you, but vou say it 
would be a little crowded ? 

A. Tmadea sketch to scale and moved the house 
around on the lot and you ean put them on the lot 
but as far as being ample space in my opinion it 
would not be. 

Q. Now, if vou eliminated the guest house you 
would [38] have all the room you want, isn’t that 
true? 

A. No. You would have an entirely different 
property. It would be entirely different. You 
wouldn’t have the same type of property. You 
wouldn’t have the guest house. 
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Q. Well, [ am just talking about your position 
that because of the guest house, the carport, the 
pool and the main house that it would be a little 
crowded, isn’t that what vou said? 

A. [ff they were relocated on the existing situa- 
tion—existing site, ves. 

Q. Now, if you eliminated the guest house you 
would have ample room? 

The Court: That is self-evident, counsel. If they 
eliminate part of the improvements they would 
have more room. 

bie Pollack: That is all. 


Redirect Examination 
By Mr. Cutler: 


Q. In connection—we might offer in evidence 
this diagram that he has drawn here for possible re- 
location. 

The Witness: That is no relocation on that map. 

Q. (By Mr. Cutler): Did you have a drawing 
for the relocation ? 

A. No, just an overlay. 

@. Perhaps then that would not be so usable. 
That is all, then. By the way, did vou take pictures 
of the place [89] while you were there? 

A. Yes, I took some photographs. 

Mr. Cutler: If vour Honor please, it might help 
in visualizing this matter to have the photographs 
in. I would like to show counsel some of the photo- 
eraphs. They might be of some benefit to the court 
in visualizing this situation a little better. 
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(Documents handed to Mr. Pollack.) 


Mr. Pollack: I think it should be explained to 
the court. I have no objection to them. 

The Court: Those are pictures of the property? 

Mr. Pollack: Yes. 

The Court: Are they pictures of different por- 
tions of the property ? 

Mr. Cutler: Yes, from different points of view. 
The different portions of the premises are shown 
and also the structures. 

The Court: Have them introduced as one exhibit 
in the envelope. 

Mr. Cutler: We offer these, if your Honor 
please, as Plaintiffs’ Exhibit No. 4. 

The Court: Admitted. 


(The exhibit referred to was marked Plain- 
tiffs’ Exhibit 4 and received in evidence.) 


Mr. Cutler: That is all, Mr. Baehr, thank [40] 
you. 

The Court: Call vour next witness. 

Mr. Cutler: You are excused as far as the plain- 
tiff is concerned. 

The Court: May this witness he exensed ? 

Mi. Pollack: Yes. 

Mr. Cutler: My. Deutsch and Mr. McNally may 
be exensed and is there any objection to excusing 
Mr. Jones, the survevor? 

Mr. Pollack: He may be exeused. 
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Mr. Cutler: We would like to call Mr. Bernas- 
coni of the Star House Movers. 


HARRY BERNASCONI 
ealled as a witness by the plaintiffs, being first 
sworn, was examined and testified as follows: 
The Clerk: State your full name. 
The Witness: Harrv Bernasconi. 


Direct Examination 
By Mr. Cutler: 


@. Mr. Bernasconi, vou reside here in the 
eounty ? ie es. Dvco. 

Q. And you are in business? 

A. Iam the manager of Star House Movers. 

Q. And about how long have vou been so en- 
gaged ? 

A. I have been with the firm for 28 vears. 

Q. During that time you have personally and as 
manager of the company moved many houses, have 
vou not? [41] A. Yes, I have. 

@. And were vou called by Mr. Farnell in this 
case, to make an estimate of moving certain houses 
on the property at 138751 Mulholland Drive? 

A. Iwas. 

Q. And was that about October of 1954, last 
vear ? 

A. Yes. The letter dated to him was in Octoher 
so it was around the Ist of October. 

Q. Did he ask vou to give him an estimate as 
to the cost of moving the carport and guest hovse 
and residence so they would all be on his lot? 
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A. He did. 

Q. And did you do that? 

A Nese iedick 

Q. And what was the cost as you estimated it? 

A. Well, this letter I wrote confirming my verbal 
bid to Mr. Farnell was for $7,400. This bid included 
the moving and installing new foundations and re- 


placing the floor joists which are now dry rotted, 


and reconnecting the plumbing, stuccoing the ex- 
terior of the bottom of the building, all electrical 
repairs, replacing the fireplace, replacing the 
porches and all the flat work and reconnecting the 
plumbing. 

Q. That was for which structure? 

A. That was for the main house. That did not 
include any painting or decorating. [42] 

Q. That would be in addition? 

A. That is right. 

Q. And your estimate of the moving—after mov- 
ing the house would it be necessary to do any paint- 
ing and redecorating ? 

A. Yes. It is always necessary. In the way that 
house is built there are several walls that have to 
be replaced because the house is built against a 
bank and the retaining wall is a portion of the main 
hody of the building which will be lost in the mov- 
ing of the building. Those will have to be replaced 
and replastered., 

Q. Did vou make any estimate as to what that 
additional cost would be? 

A. No, we did not make any additional estimates 
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on the painting or decorating, but this included re- 


placing those walls. 


Q. Now, did you make an estimate as to mov- 
ing any other portion of the structures? 

A. Yes. We made a figure estimate on moving 
the guest house. 

@. And what was that, please? 

A. Well, I don’t have that. I believe I had the 
repairs to the guest house which consisted of putting 
in a new floor and reconnecting the plumbing, but 
which did not include any floor covering. The figure 
on that was $1,980, plus [43] $1,500 on the moving. 

Q. Making a total of $3,380? 

A. That is might, on the guest house. 

Q. Did yon make somewhat of an estimate as 
to the condition the houses would be in as to prox- 
imity, closeness and so on to the lines after vou 
made that kind of a move? 

A. Well, we didn’t go into too much detail. 

Mr. Farnell, I believe, had a plot plan there and 
it showed the building would have to be moved, I be- 
lieve 23 feet, to be on his property. 

Q. That was the main residence? 

A. That is mght. 

Mr. Cutler: You may eross-examine. 

Mr. Pollack: No cross-examination. 

The Court: That is all. 

Mr. Cutler: If your Honor please, are you going 
to take a recess this forenoon? If so, we would have 
a chance to confer with another witness here. 
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The Court: We will take a recess of five minutes 
at this time. 


(Short recess. ) 


The Court: You may proceed. 

Mr. Cutler: Your Honor please, I would like to 
eall Mr. Deutsch to the stand for one further ques- 
tion. Would vou come to the stand again, Mr. 
Deutsch? [44] 


ANTON DEUTSCH 
a witness calied by the plaintifis, having been pre- 
viousiy sworn, resumed the stand and testified fur- 
ther as follows: 


Further Direct Examination 
By Mr. Cutler: 


Q. Air. Deutsch, at the time you were negotiating 
a sale with the Farnells, did vou go over the prop- 
erty and have a conversation with Mrs. Stone ? 

A. Yes. 

@. And did she point ont to and make any state- 
ment. about the boundary around the carport and 
euest house? 

Mr. Pollack: Just a moment. I think the witness 
has said four or five times that there was no dis- 
cussion whatsoever regarding boundaries. He said 
further that he went out there just for the purpose 
of submitting an offer. He testified he was anxious 
to put the deal across and that he did not diseuss 
boundaries and I think it 1s improper. 
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The Court: Just a moment. I think that is cor- 
‘rect. Isn’t that what you testified to? 

The Witness: That is approximately correct, but 
there was one thing that I didn’t realize. 

The Court: There is one thing that you forgot to 
tell us about? 

The Witness: Yes. 

She Court: What reminded you of it? [45] 

The Witness: Well, actually it was brought to 
my attention by Mr. Farnell’s attorney. 

While we were negotiating there was a question 
about splitting the property because Mr. Farnell 
wanted to buy it without the guest house if it could 
be arranged and we were negotiating on that basis 
the first time and at that time she gave me a map 
showing where they had thought of doing it and 
showing how it could be cut off and she showed me 
on the map and also in the general way that it could 
be cut off by splitting it somewhere along the middle 
and taking the guest house off and letting the pool 
and the main house remain as one piece, which they 
were interested in, and then keeping the guest house. 

@. (By Mr. Cutler): In doing that was any- 
thing said about the boundary near the guest house? 

Mr. Pollack: Just a moment. I object to that. 
He already told the story. Now. this is the fifth 
time he has told a story of eliminating any reference 
to the boundary. Now he is asked for the sixth 
time was there a conversation about the boundary. 

The Court: I think that was asked a number of 


times, counsel. 


98 George Wesley Stone, et ux. 


Mr. Cutler: Any cross-examination ? 
Mr. Pollack: No. 
The Court: That is all. Call your next [46] 
witness. 
BRUCE D. WILFONG 
called as a witness by the plaintiffs, having been 
first sworn, was examined and testified as follows: 


The Clerk: State your full name. 
The Witness: Bruce D. Wilfong. 


Direct Examination 
By Myr. Cutler: 


Q. Mr. Wilfong, what is your occupation? 

A. I handle the new construction and new busi- 
ness with the Southern California Gas Company. 

Q. And were you so connected and employed in 
the latter part of 1953? A. Yes, sir. 

Q. Were you called by the Stones to come to 
their property on Mulholland Drive? 

A. Yes. [ was contacted by a number of the 
people up there to make an estimate of what it 
would cost to run gas from Benedict Canyon up to 
serve this group of people there. 

Q. In doing that you went right onto the prop- 


erty, did vou? A. Yes. 
Q. And did you have occasion to meet Mr. or 
Mrs. Stone or hoth of them? A. Yes. 


QM. Did vou meet their neighbor, Mr. Frank 
Peters? [47] Ae Yao) 
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Q@. What did you do in connection with giving 
them an estimate as to what it would cost? 

A. Well, first we measured the distance required 
to run a main up there and then the measurements 
required to run services down to the meter location 
at the houses. 

Q@. And the main would have been located on 
Mulholland Drive? A. Yes, that is right. 

Q. <And then you took an estimate 

Mr. Pollack: Just a moment. Can we get the 
time this took place, your Honor? 

The Court: 1953, wasn’t it? 

Mr. Pollack: More definite than that. 

The Witness: Yes, I can give you some definite 
information on that. I was up there and signed 
some papers with the different people on—this was 
in March of 1953 and later on I released a gas 
service down to the house in April of 1953. 

Q. (By Mr. Cutler): That was on the Stone 
property, was it not? A. Yes. 

Q. And gas was actually connected there, you 
said, in April of 1953? 

A. No. That is when I ran the gas service into 


the gas meter and the turn-on is called for whenever 
the customer [48] requests it but the service is in 
there and available when we release it to them. 

Q. Now, in connection with making the estimate 
as to the cost for running from the main down to the 
house, did you and Mr. Peters—did he assist you in 
running the line—taking the measurements? 

A. Yes. He assisted me in making the measure- 
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ments for the service to be installed at his house. 
The Court: You mean Mr. Stone’s house? 
The Witness: No, Mr. Peters’ house. 
Q. (By Mr. Cutler): And he is a neighbor ad-| 


jacent to—an adjacent neighbor to the Stone)” 


property ? A. That is right. 

Q. Was Mrs. Stone present when you and Mr. 
Peters were there doing that? 

A. Well, at the time Mr. Peters and I were 
making this measurement we were a considerable 
distance apart. It is quite a ways down to his house 
from the property line at Mulholland Drive. [ can’t 
truthfully say since there has been quite a time 
elapsed since then, whether she was there or not. 
But as I said we were quite a distance apart, some 
100 feet apart. 

@. However, do you recall that vou saw her there 
near Mr. Peters’ 


Mr. Pollack: Just a moment. The witness already 
said [49] he cannot truthfully say whether she was 
there. 

Q. (By Mr. Cutler): I was asking whether or 
not he meant with himself or whether she was in the 
neighborhood. 

A. Well, it is possible for him to have seen her 
and me not have seen her, I suppose. 

The Court: You don’t remember any conversa- 
tion at which she was present? 

The Witness: No. I have no conversation with 
her, 

Q. CBy Mr. Cutler): Did vou have a conversa- 


vs. Jack W.S. Farnell, et ux. 101 
(Testimony of Bruce D. Wilfong.) 


tion with Mr. Peters? A. Yes, I did. 
Q. But you are not positive whether or not Mrs. 
Stone was there? A. No, I am not positive. 


¢ Q@. You don’t know whether she was present or 
et not? Eee NO 

Q. Then we would lke to excuse this witness 
»} and put Mr. Peters on the stand. 
The Court: That is all. 
Mr. Cutler: Just a moment. 
Q. (By Mr. Cutler): Did you have a conversa- 
| tion with Mr. George Stone, Mr. Stone, as to the 
boundaries ? A. I ean’t recall. 

@. Right now you don’t reeall talking either 
with Mr. or Mrs. Stone? [50] 

A. Yes. I recall talking with them but whether 
it was exactly about the boundaries or not I don’t 
know. I had considerable money to collect from the 
people for the main extension. 

Q. Do you reeall what you told them in regard to 
the distance it would be from the main to their 
house ? 

A. Yes. I have the distances right here. 

Q. Did you talk it over with them and give it to 
them ? A. (No answer.) 

Q. Did you give the estimate to Mr. and Mrs. 
Stone? 

A. There was no estimate to be made there. 
There are allowances set up by the gas company as 
to how many free feet of service we can run to a 
eustomer for the appliances that they are installing. 


Since this was well wader what was required or, 
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am sorry, since the distance required there was less 
than the allowances they had there was no need te 


talk to him to any extent on the main extension § | 
Tie deposit was made and the papers were signed ® jew: 
and we ran the service. garey 


A 


sketch 


I have a sketch here showing approximately huw 
many feet it was from the property line to the: 
neater location. 

Q. And what is that distance? 

Mr. Pollack: How would that be material, your 
Honor? 

The Court: Well, I don’t know. I am not sure. I 
thought I would listen to the evidence. It may be 
connected up in [51] some manner. 


‘ 
vie 


Mr. Pollack: Very well. TI 
The Witness: In the case up there, since the | \ 
terrain is up and down we had to take a measure- 
ment running along the top of the ground from the 
property line to the set-up meter location. At that | p. 
time I set it at 25 feet. The crew, when they went | 
out to install the service, installed 42 feet so that | X 
is what it was from the property line to the meter | vi 
location. | 
Now, we went down and crossed over but that is ; 
0 


the total length of pipe. In other words, that is the 
total length of pipe that we installed there. 

Q. (By Mr. Cutler): In what portion of the | ™ 
house was the meter installed ? 

A. The meter was installed 10 feet back from 
the right front corner of the house on the right-hand 
side as you are facing it from the street. 


Wi 
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Q. The total distance that you installed pipe was 
49 feet? WAY Yes, sir. 

Q. Did you tell the Stones where the boundary 
line was as you installed this or while you made the 
survey ? 

A. I think we discussed it because [ have on mv 
sketch here—I show the property line running at an 
angle across—through the carport. [52] 

Q. Your best recollection is that you did have 
such a discussion with the Stones? 

A. I will put it this way. I usually talk it over 
with a customer. 

The Court: But you didn’t know whether vou did 
or not? 

The Witness: No, sir, not to be positive. 

Mr. Cutler: That is all. You may cross-examine. 


Cross-Examination 
By Mir. Pollack: 

Q. This property line that vou are talking about, 
where did you get the information on that? 

A. From our survey crew. They go up before 
we install a main. They go up and stake the location 
of the installation of the main. 

Q. <As I understand your testimony you don't 
remember telling either Mr. or Mrs. Stone anything 
about where the property line was, is that correct? 

A. As I said. I can’t remember positively 
whether we discussed that or not. 


Mr. Pollack: That is all. 
The Court: Call your next witness. 
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FRANK QUEEN PETERS 
ealled as a witness by the plaintiffs, being first 
sworn, was examined and testified as follows: 


‘Che Clerk: State vour full name. [53] 
The Witness; Frank Queen Peters. 


Direct Examination 
Baia ulcer: 


@. Myr. Peters, you reside near the Farnell resi- 
denee, do you, en Mulholland Drive? 

A. Immediately to the east. 

Q. Did you hear the testimony of Mr. Wilfong in 


regard to the preliminary survey to introduee the | 


gas to your place? 


A. I did. [£ beg your pardon, it wasn’t intro- | 


ducing the gas to my place. That was to the Stones’ 
residence. Mine was later. Mv house was not com- 
pleted at that time. 

Q. You are adjacent to the Stones’ place? 

A. On the road. 

@. And you were on the road there working 
with Mr. Wilfong? ee SGsene ir 

Q. Was your house in the road, too? 

A. No, sir. That is a private road which runs 
from Mulholland north and down to our house on the 
point which is immediately, almost immediately ad- 
jacent and a little bit forward or north of the 
Stones’ residence at that time. 

Q. In doing the measurement there with Mr. 
Wilfong, was there anv conversation between vou 
and nim as to where the boundary line of Mulholland 


\ 


vs. Jack W.S. Farnell, et uz. id 


cr 


(Testimony of frank Queen Peters.) 
—the end of the easement was of Mulholland [54] 
Drive? A. Very definitely. 

EnesCourt: Who is *‘Jim’’? 

Mr. Cutler: ‘‘Between you and him,’’ meaning 
Mr. Wilfong, the gas man? 

The Witness: Yes. 

The Court: Who were present? 

The Witness: Mr. Wilfong and myself. It is 
my distinct impression that Mas. Stone was in front 
of the house. | am not certain of that. I did not 
make any notes on it but I am sure, I fee! certain 
that she was somewhere there in the front part of 
the location. 

At that time I did not expect to be ealled as a 
witness. I made no definite remarks about it but 
I am sure she was there. She usually was around 
at that time of day. 

Q. (By Mr. Cutler): Did Mr. Wilfong indieate 
where the 


The Court: Just a moment. Was Mrs. Stone 
where she could hear the conversation or part of it? 

The Witness: 1 think that would call for a con- 
elusion on my part, that she could hear. I don’t 
know whether she could hear it or not. I know she 
was out in front—to the best of my recollection she 
was out in the front of the building. 

The reason we had this measurement, vour Honor, 
was so I would save monev in bringing the gas down 
to my place. We had to establish the easement line 
which is approximately 122 [55] feet from the 
center. Otherwise IT would have to pay so much per 
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foot for that gas line before they would start the 
work so Mr. Wilfong got up on Mulholland Drive 
and found the center marks, which he had deter- 
mined, and we ran down to where I had been told 
the easement was. We checked it and we found 
that it was within about six inches or so one way 
or the other of where the easement began. I wanted 
to establish where that line was. 

Q. (By Mr. Cutler): Now, as you talked to Mr. 
Wilfong there was quite a distance between you? 

A. Yes, we were 112 or 125 feet apart. We had 
to yell because there is a lot of wind and noise up 
there, cars going by. You have to yell to be heard. 

Q@. And what was said at that time about the 
boundary ? 

Mr. Pollack: Just a moment. It hasn’t been 
established satisfactorily that either Mr. or Mrs. 
Stone were present. The clear import of his testi- 
mony is that she was usually around there. He is not 
sure exactly where she was. here is no evidence 
as to the proximity between him and either Mr. or 
Mrs. Stone. 

The Court: You don’t know whether Mrs. Stone 
was present at that time or not, do you? 

The Witness: No, sir. It is a little over two vears 
TNE 

The Court: You can’t sav? [56] 

The Witness: I can’t say definitely. [T will not 
say definitely she was there. I know Mr. Stone was 
not there because T hadn't seen him in a lone time. 
Mrs. Stone was usually around and IT had seen her 
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that day. I know that because I found out from her 


_ about this gas company proposition and that is how 


Mr. Wilfong came up and measured it. 

I thought we had to use butane. Mrs. Stone was 
kind enough to tell me the new gas line was coming 
in. [ got in touch with Mr. Wilfong and he came up 
and we measured so I would know where the line 
was. I was very much confused because there was 
houses on both sides of me closer to Mulholland and 
yet the line was running down toward my house and 
J couldn’t figure it out. 

The Court: J don’t see how this witness’ testi- 
mony would be binding upon Mrs. Stone, counsel. 
It isn’t worth very much. 

Q. (By Mr. Cutler): In connection with the 
bringing in of the gas you did have some conversa- 
tions with Mrs. Stone, did vou not? A. J dvd 

Q. Did she say anything that would indicate 
that she knew 

The Court: Fix the time and place, counsel. 

Q. (By Mr. Cutler): Do you remember about 
when that was? 


A. Yes. It was some time around May because 
my house was [57] in process of construction. I 
didn’t know the gas was coming in. I wanted to find 
out from Mrs. Stone from whom they took butane 
and how much it was and so forth and she kindly 
told me the gas was coming in there at that time. 

Q. And you went over to her house and had the 
conversation there? A. Yes. 

Q@. And she was present? A. Yes. 
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Q. What was said if anything about the nearness 
of the line 
A. As I remember she had a butane tank at the 
back of the carport and it was going to be taken 
away from there and I said, *‘ Well, where are they 


where the main line would be? 


going to bring in the gas?”’ 

I wanted to know for my own reasons because I 
am down further and I have to pay for it. And she 
said, ‘‘Well, they are going to bring it into the 
house wherever the meter was to go.”’ 

Q@. Was anything said about the distance? 

A. She said ‘‘to the house.’’ 

Q. Was there any further conversation about the 
gas? 

A. There was a little conversation about who had 
the deed on the road or the easement because the gas 
company would have to go down—Mrs. Stone was 
under the impression, I beheve, she at least inti- 
mated as such to me, that she had [58] the easement. 
I then spoke to Mr. Stone the first and only time and 
asked him, *‘Well, Mr. Brush (phonetic) was in 
Korea,’’ the man we bought the propertv from. I 
asked him to be kind enough to help me. IT wanted 
to get the thing straightened out. He agreed to it but 
before it was necessary I had the thing back from 
Korea and I had mv deed and at that time it was 
necessary to have this deed in order to determine 
the easement so they could bring the pipeline down 
mv rend. 

O. Was there anything said mm vour conversation 
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that you related with Mi. Stone or the one with Mrs. 
» Stone, to indicate that they knew that the line ran 

through their residence? 

Mr. Pollack: Just a moment. That would eall 
for a conclusion of the witness. 

The Court: It is leading, too. Was there anything 
said at that time about that pipeline and the ear- 
port? 

The Witness: They told me, and you are refer- 
ring—I am speaking to Mrs. Stone? 

The Court: Yes, either one of them. 

The Witness: No. [ never spoke of anything 
with Mr. Stone except to explain to him that [ didn't 
have an easement recorded as vet and it was holding 
up the building, so I wanted him to help me, which 
he kindly agreed to do, but before it was necessary 
I got my easement—I had the easement on the road 
and we couldn’t find a record of anybody else [59] 
having it. 

Mr. Wilfong came along at that time and solicited 
gas customers. I have a pool and we have electricity 
going in there. I wasn’t sure I wanted gas in there 
if I had to pay the $175 plus my footage, so I had 
a number of talks with Mr. Wilfong. 

We spent quite a bit of time because that is a 
system up there that is a crazy setup with metes 
and bounds and nobody around there could give me 
anv information and finally I got hold of the former 
owner and he told ine my property. as of all prop- 
erty along there, the easement line went fron where 
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the posts were and that was the easement line on 
both sides and that is the way it was. 

And i agreed that the gas be put in and they 
measured and allowed me for the 122 feet before I 
had to start paving, plus mv appliance allowance. 

Q. (By Mr. Cutler): Did you have any further 


conversation with Mis. Stone that you have not 


related ? 

A. No. Did you say Mrs. Stone or Mr. Stone? 
Mr. Stone was away. 

Q. Mrs. Stone? 

A. Mrs. Stone was away for a short time. You 
are familiar with the property there. There is quite 
some distance between the two properties although 
they are adjacent. They weren’t around much. I 
didn’t have any conversation with [60] her. The 
only thing that I do know is that she was there and 
she was probably aware of the fact I was there. 

Mr. Cutler: Any cross-examination ? 

Mr. Pollack: No cross-examination. 

The Court: That is all. Call your next witness. 


Mr. Cutler: Mr. Farnell, would you take the 
stand ? 


ty 
this a 
() 
to con 
counee 
Yon, 
por t 
You 0 
| lls. S 


were? 


vs. Jack W.S. Farnell, et uz. 111 
JACK W. S. FARNELL 


called as a witness on behalf of the plaintiffs, being 


first sworn, was examined and testified as follows: 


The Clerk: State your full name. 
The Witness: Jack W. S. Farnell. 


Direct Examination 
By Mr. Cutler: 


Q. Mr. Farnell, you are one of the plaintiffs in 
this action, are you not? A. That is correct. 

Q. We want to limit your testimony especially 
to conversations with either Mr. or Mrs. Stone in 
connection with the boundaries of the property. 

Now, at any time during the negotiations and 
prior to the actual completion of the purchase by 
you of this property, did you in the presence of 


Mrs. Stone talk about the boundaries—where they 


were ? Ace) aid, 

Q. About when and where was that? [61] 

A. Well, that was just prior to the consummation 
of the sale. I would like to go back a moment. 

@. Was there anvone else present? 

A. My wife was present. [I would like to go back 
a moment, if I may, and tell in my own words, if that 
is all might with you. 

Q. All right. 

Mr. Pollack: Your Honor, I ohjeet to it. T think 
the examination should be conducted by question and 
answer form so I may have an opportunity to ohject 
to improper questions. 
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The Court: I think we had better follow that line. 

Q. (By My. Cutler): What prior occasion do 
vou refer to, Ma. Farnell? 

A. Prior to purchasing the home we were dealing 
with Mr. Deutsch, who was representing Chavin 
ltealty. We asked him where the southern boundary 


of the property was and he agreed 


Mr. Pollack: Just a moment, your Honor. I ob- 


ject to any conversation had with Mr. Deutsch. 
There is no evidence that the defendants made any 
representations to Mr. Deutsch. 

The Court: He was their agent, wasn’t he? 

Mr. Pollack: He was—I think he was an—he was 
employed by a brokerage firm to sell the property 
but that wouldn’t give him the right to make rep- 
resentations regarding the property aside from what 
was in the written listing. The [62] listing has been 
offered and received in evidence by stipulation and 
unless it be shown that Deutsch had authority to talk 
about things outside of that listing J don’t think 
this witness is competent to testify. I think it would 
be pure hearsay against the defendants. 

Myr. Cutler: He certainly was the agent that 
negotiated the sale, made all the representations. 

The Court: Counsel, von may be correct. There 
mav be a question about it and I think we had 
netter avoid it. 

Mr. Cutler: All right. 

Q@. (By Mr. Cutler): At that conversation was 
anvone else present besides Mr. Deutsch? Was Mr. 
or Mrs. Stone present ? 
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A. When f discussed the boundaries criginally 
with Mr. Deutsch ? 

Q. Yes, the time you referred to just now. 

A. No. That was in our home with my wife 
prescut. I asked Mr. Deutsch where the southern 
boundary was. 

Q. Just a moment. Neither of the Stones were 
present ? 

The Court: Let us get down to when you were on 
the property and you were talking to Mr. and Mrs. 
Stone. 

The Witness: My wife was present We were 
both talking to Mrs. Stone on the property. 

Q. (By Mr. Cutler): What part of the prop- 
erty? 

A. Wevwere on the southern portion of the prop- 
erty [63] right near the back of the carport. 

Q. What was said? 

Mr. Pollack: May we have when this conversa- 
tion took place? 

The Court: About when was this? 

The Witness: This was just prior to the time that 
we finally decided to buy the property. I can’t give 
you the exact date but it was within five or ten days 
prior to the time that we decided to purchase the 
property. 

Mr. Pollack: What month was that? 

The Court: I believe we have the record here 
when the deal was made. 

Mir. Pollack: Very well, veur Honor. The deal 
took three months to consummate so I would hke to 
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know with a little more particularity as to the time 
if he can give it. 

The Court: Can you give us any better date? 

The Witness: All I can say, your Honor, is that 
it took place prior to the time—the first time we 
decided to buy the property. 

The Court: And you don’t know when that was? 

The Witness: Well, I would say it was some- 
where in October. 

The Court: 1953? 

The Witness: Yes, 1953. 

Q. (By Mr. Cutler): And would you relate 
what was said [64] by you and 

A. Lasked Mrs. Stone where the boundary to the 
property was. She told me that it was south of the 
earport and south of the guest house. 


The reason T asked that question was because they 
have a 6 by 6 post that is holding wp one end of the 
carport and it seemed peculiar to have it located 
in that spot and if I bought the preperty T wanted 
to move it. So, I asked her where the boundary was 
and she told me that the reason the post was there 
was so all the improvements would he located on 
their property and that if it was moved over to the 
retaining wall it would be on Mulholland Drive. 

(). Was there any other conversation between 
you and either of the Stones with reference to the 
location of that particular boundary line? 

A. [don’t reeall of any other conversation. 

Mr. Cutler: You may eross-exanine, 

The Witness: She came out and she pointed with 
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her arm just exactly where the boundary went and I 

had no basis to question her any further other than 

Mr. Deutsch had also told me 
Mr. Pollack: Just a moment. 


v 


the Court: We are eliminating what he said 
to vou. [65] 
Cross-Examination 
By Mr. Pollack: 


Q. Mr. Farnell, who was it that indicated with 
their hand where the property line was? 

A. Mrs. Stone. 

Q@. And was Mr. Stone present ? 

A. He was not. He was in New York. So, Mrs. 
Stone stated—— 

Q. Where were you standing when she indicated 
with her hand where the property line was? 

A. We were standing right on where she repre- 
sented the property line to be. She asked us to walk 
back, which we did, and she said ‘“‘It runs right 
along here, south of the guest house and south of the 
earport.”’ 

Q. Did she say how far south? 

A. Only to the extent that if I moved this post 
about five feet I would be on the city property. 

Q. Did she say anything else to indicate how far 
south the property line was? 

A. She told me that all the improvements were 
on the property. 

Q. How did she happen to tell vou that? 

A. TJ asked the question. 
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Q. What question did you ask? 

A. I asked her where the property line was. It 
was a [66] very normal question. I would do that on 
any piece of property that I was buying. 

Q. You asked her where the property line was, 
is that correct? A. ‘That is correct. 

Q. And what did she say? 

A. I think I have answered that, Mr. Pollack. 

Q. Well, just tell me once more. 

A. She told me the property line was south of 
the carport and south of the guest house and she 
pointed out with her hand the position south of both 
the guest house and the carport and said, ‘‘It runs 
along there.’’ 

Q. Did she say anything else? 

A. Well, we talked about many other things, 
about the purchase of the property. 

Q. J mean with regard to the boundary ? 

A. No, sir, not that T reeall. She did say one 
other thing. She told me that the road that is east of 
the property was on the property we were purchas- 
ing and that she had—she told us that she had given 
permission to Mr. Peters to use the road. That is all 
she said. 

Q. That is all she said? 

A. That is all I can recall. 

Q. Then she did not say that all the improve- 
ments were on the property? [67] 

A. She made the specific statement that all the 
improvements were on the property. 

Q. Don't von know, My. Farnell, when you re- 
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peated the story just a few seconds ago vou forgot 
to mention that? 

The Court: No, he didn’t. 

The Witness: I don’t believe I did. 

Mr. Pollack: May we have the portion read—it 
will take only a moment, where I asked him the 
question and where I said ‘‘What did she say ?2”’ 

The Court: Read the last few questions and an- 
swers. 

(The record was read.) 


Mr. Pollack: Do you get my point? 

The Court: No, | don’t. The witness already tes- 
tified that she said the improvements were on the 
property. He told you that twice. 

Mr. Pollack: And then I said. ‘*How did she 
happen to tell you that,’’ and he said, ** Well, I 
asked—I always ask—I would alwavs ask if I were 
going to buy a piece of property.” 

The Court: He said that was a normal question 
to ask. 

Mr. Pollack: So I said to him, ‘‘All right, now 
tell me what she said,”’ and he said. ‘"T have alreads 
told you.’’ I said, ‘‘ Well, tell me once more,’ and 
when J asked him to tell it the second time he forgot 
or he omitted the statement that she said the im- 
provements were all on the property. Certainly he 
said it the first time but when he was asked to [68] 
repeat it the second time he said, ‘‘Why, I have al- 
ready told you.”’ 

The Court: All right. 
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Mr. Pollack. Of course that should go to his 
credibility. There is no point in arguing that right 
now, but I have reason to believe he wouldn’t men- 
tion it the second time he was asked. 

Q. (By Mr. Pollack): And so as I understand 
your testimony, Mr. Farnell, you asked her where 
the boundary was and in response to that question 
she said the improvements were all on the property? 

A. That is not the way I testified. 

Q. Tell us the way you did testify. 

A. I told you and I repeat again 

The Court: J don't want to hear it again. It has 
been asked and answered. 

Mr. Pollack: <All right. 

Q. (By Mr. Pollack): Now, up until the time 
you came to court this morning did vou ever—by 
the way, after you found out that part of the im- 
provements were not on the property that you 
owned, you wrote some letters, did you not, to Mr. 
Stone ? A. I wrote one letter to Mr. Stone. 

Q. And that was immediately following the dis- 
covery of where the lot line was? [69] 

mn. No pila is not correct. 

Q. What is correct? 

A. Do you want me to go into a narrative of it? 

Q. No, all Iam asking is for the time. 

A. 1 ean’t explain it properly to you unless I 
tell you what I did. 

Q. All right. 

A. Well, I went down to the City Engineer’s 
office and I checked with a Mr. Bagley (phonetic). 
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He got out all the City Engineer’s maps and showed 
me their survey. He also told me that there was a 
possibility that maybe these surveys were incorrect 
due to the fact that they had been made, as TI under- 
stand it, a number of years back. So then 

Q. Lam not 

A. Let me finish my answer. So I ealled the sur- 
veyor and [ had the surveyor survey the property. 

Q. I don’t think I should be bound by this testi- 
mony. 

The Court: This isn’t hurting vou any, counsel. 

Mie Pollack: Of courseit isn’t so far but F don’t 
know what he is going to say and [ don’t want to be 
bound by what he says. He ean talk, I don’t mind 
that, but I don’t want to be bound by anything he 
says because it is not responsive to my question. 

The Court: There is no dispute between you as 
far as the fact that the improvements are not on the 
lot and he is telling [70] vou what he did after he 
found out about it. You asked him whether he cem- 
municated immediately with your chent. 

Mr. Pollack: No, T asked him when it was with 
reference to the time he found out about that that 
he wrote a letter to my clients. 

The Court: How long was that? 

The Witness: It was after Jones and White 
made a survey of the property. [ wanted to verify it. 

The Court: You have answered the question. 

Q. (By Mr. Pollack): Shortly after or immedi- 
atelv after 

A. T would say that there was an elapse in there 
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from the time they finished the survey of about, ch, 
T would say a week or three weeks from where f 
first had reason to believe that the improvements 
were not on the property. 

Q. And you wrote a letter to Mr. Stone? 

A. That is correct. 

Q. Now, in that letter vou didn’t make any men- 
tion of the fact that either he or his wife had 
pointed out any 

The Court: Just a moment. The letter will speak 
for itself, counsel. If you have a letter he wrote 
produce it and it will speak for itself. 

Mr. Pollack: Well, I will be very glad to intro- 
duce it at 2:00 o’clock, your Honor. I have to go 
through the file but I will be very glad to offer the 
letter. I just don’t want to take the time now to go 
through the file and look for [71] it, but if your 
Honor prefers I will be glad to get it out very 


quickly. 

The Court: Well, it is pretty close to 12:00 
o’clock. We will take a recess at this time until 2:00 
o’elock this afternoon. 


(Whereupon at 12:00 o’clock noon a recess 
was taken until 2:00 o’clock p.m. of the same 
dav.) [72] 
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The Court: You may proceed. Have vou finished 
with the witness ? 

Mr. Pollack: No, vour Honor, I would iike to 
have Mr. Farnell back on the stand. 


JACK W. 8S. FARNELL 
a witness called by the plaintiff, having been previ- 
ously sworn, resumed the stand and testified further 
as follows: 
Cross-Examination 
(Continued) 


Mr. Pollack: I will continue my cross-examina- 
tion of Mr. Farnell. 

Q. (By Mr. Pollack): Mr. Farnell, how much 
would vou sell this property for as it stands now? 

A. I don’t—I can answer the question. 

Mr. Cutler: I don’t believe that is a proper ques- 
tion. That is improper cross-examination. 

The Court: JT think it probably is improper 
eross-examination. He hasn’t testified as to values. 
You can eall him as vour own witness when the time 
comes. 

Mr. Pollack: I am trying to—well, I will with- 
draw that question for the moment. 

Q. (By Mr. Pollack): When Mrs. Stone said 
to you the line is to the south did vou ask her how 
far to the south? 

A. Well, she said it was in between this post that 
T [73] made reference to and the retaining wall. The 
retaining wall was on the city pronerty ond from 
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that the post from the retaining wall is a distance of 
about—I haven’t measured it, but I think it would 
be about five feet. 

Q. And do you remember which way she was 
facing when she told you that the boundary was to 
the south of the guest house? 

A. To the best of my knowledge I think she was 
turned completely around. We walked out toward 
that and then she said, ‘‘It goes along here,’’ and 
turned around and pointed behind the guest house. 

Q. Did you ask her on what it was that she made 
that statement regarding the boundary line? 

A. No. 

Q. Did you ask how she knew that was where 
the boundary line was? 

A. No. I assumed that she knew. 

Q. Did you ask whether there had ever been a 
survey made? A. I did not. 

Q. Did she have any map with her at the time? 

A. Not to the best of my recollection. 

Q. Did vou ever get a map from them regarding 
the property which would show the boundary line? 

A. I hada map but I don’t think vou should call 
it a [74] map. It was a plat made by some survey- 
ing outfit and it said on it ‘‘Made for George 
Stone.’’ It only ealls out or draws the outline of 
the property. It does not include any premises on it. 

Q. And do you have that copy? 

A. Mr. Pollack, Iam not sure that I do. T would 
have to go through the things we have here. 
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Q. Do you remember showing that map to Mr. 
Cutler ? 

A. I believe at one time I did, yes. It is not a map. 
I think that is an improper name for it. It is a sur- 
veyor’s plat of real property just showing boundary 
lines with no improvements shown on it. 

Q. Now, before you employed Mr. Cutler you 
went to see a lawyer by the name of Nichols, did you 
not? A. That is correct. 

Q. And isn’t it a fact that when vou told the 
facts to Mr. Nichols, you did not mention anything 
at al] about anvone having pointed out a boundary 
line to you? 

Heeeiunat is incorrects Mr. Pollack. 

Q. Isn't it true that it was only after you talked 
to Mr. Nichols that you took the position that you 
had been pointed out a boundary line? 

A. That is incorrect. 

Q. Did you ever hear prior to the time that you 
purchased the property that the carport encroached 
about two [75] feet over the property line? 

A. I did not. I would not have bought the prop- 
erty if I had known that. 

Q. Now, do vou remember I came out to see you 
to talk to you about this case? 

A. That is correct. 

Q. And you took me over the property and 
showed me what was involved? 

A. That is correct. 

Q. Do you remember I asked you whether the 
Stones had ever attempted to point out the property 
lines to you? 
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A. I don’t know whether you asked that ques- 
tion or not, Mr. Pollack. 

Q. Do you remember you told me no, that they 
had not? 

A. Ido not remember any conversation with you, 
Mr. Pollack. You merely came out and stated that 
you were representing Mr. Stone and that you had 
no authority from him to attempt a settlement of 
any kind. You merely came out to see what the situ- 
ation was and after seeing it you said, ‘‘ Well, this 
is a question of law, the facts seem to be quite 
elear.’’ T remember that extremely well. 

Q. Now vou know of course, do you not, Mr. 
Farnell, that there was a fire on that property be- 
fore you bought it? 

A. Mr. Stone told me there was. I did not wit- 
ness it. 

Q. And you know that the property was, the 
house, the [76] main house was rebuilt ? 

A. Mr. Stone told me it was. 

Q. On exactly the same line on which it had 
been built before the fire? 

A. TI eouldn’t testify to that being accurate. Mr. 
Stone said that he did that. I don’t know. 

Q. And did you also hear that—did Mr. Stone 
also tell you that he spent £25,000 repairing that 
house after the fire? 

A. I don’t think Mr. Stone ever mentioned anv 
$25,000 figure to me. I don’t know what he spent. 

Q. Now there is, of course, a likelihood that the 
city will vacate the land that part of the house or 
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the gnest house and carport are now on, isn’t that 
true? 

A. The only way I can answer that, Mr. Pollack. 
is to sav that the inquiries that I have made alone 
that line with two members of the City Council led 
me, in fact they have told me that there is absolutely 
no possibility of doing so until the highway is actu- 
ally built and the project is completed, at which 
time they would then sit down and consider if they 
would vacate the property. I don’t know whether 
that answers your question or not. 

They also stated that to the best of their knowl- 
edge the highway wouldn't be put in for another 
eight or nine vears because of lack of funds. [77] 

Q. Now, in this particular transaction Mr. Stone 
took back a second trust deed for approximately 
$11,000, is that correct ? 

A. That is correct. It was slightly over $11.000. 

Q. And he has held that trust deed up to the 
present time ? 

A. IT presume he has. There is a hs pendens ae- 
tion filed against it. 

Q. Now, you have never felt, have vou. that Mr. 
Stone intentionally misrepresented the boundary of 
the property. have vou? 

A. Well, you have asked me a question of opin- 
ion, Mr. Pollack, not for a fact. If von want my an- 
swer—if von want me to answer it honestly T world 
say ves. 

©, What is your answer? 
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A. Itold you it would be yes, that I think that he 
had knowledge of it. 

Q. And on what do you base that opinion that he 
had knowledge—that he had knowledge? 

A. From the statements of the people whom we 
had here this morning as witnesses, who did noi, i 
my way of thinking at any rate, when they were on 
this stand, change their testimony from what they 
have told me. I refer specifically to Mr. Peters and 
Mee, Waliione. 

@. And what else besides the witnesses that you 
heard [78] testify today? A. Thatas all 

Q. So it is your belief then based upon the 
stories that these people you say told you outside of 
coult A. That is correct. 

Q. You feel that Mr. Stone knew that the prop- 
erty was or the improvements were, partly on city 


property ? 

A. Based on the evidence, the stories they told 
me prior to this court hearing, yes. 

Q. Did you take into consideration the fact that 
Mr. Stone had spent $25,000 to rebuild the property 
on exactly the same line? 

A. T don't know that Mr. Stone paid $25,000. 

Q. Well, the fact that he built that, that he re- 
built it at all on the same property line, did you take 
that into consideration ? 

A. 1 took that mto consideration, yes. I know 
the property was up for sale for quite a long period 
of time. I think I made the best offer that Mr. 
Stone—that anyone made and Mr. Stone accepted 
it and IT hought it. 
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Q. What has that got to do with building the fire 
damage to the property? 

A. I don’t know, Mr. Pollack. 

Q. How about the fact that he took back a second 
trust deed for $11,000? Do you think that a man who 
_ knows that [79] the improvements are 

The Court: That is argumentative, counsel. 

Mr. Pollack: Well, I am testing the basis of 
his 
The Court: Nevertheless that is argumentative. 

Q. (By Mr. Pollatk): Now, have vou ever, 
either by way of a letter or by way of a conversation 
ever said to Mr. Stone that vou felt that he had in- 
tentionally misrepresented the boundary line? 

Mr. Cutler: I would hike to inquire if this is 
still on cross-examination ? 

Mr. Pollack: Yes. 

The Court: Answer the question. 

The Witness: The answer—would vou repeat 


the question ? 
Mr. Pollack: Will you read the question ? 


(Question read.) 


The Witness: 1 don’t believe so. 

Q. (By Mr. Pollack): And when I was out to 
you house did you tell me that you felt that he had 
intentionally misrepresented the boundary line? 

A. To the best of mv knowledge, no. because 
this other information came up after you were out 
at the house. 

Mr. Pollack: I think that is all the cross-exami- 
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nation I have, Your Honor. I will perhaps want to 
examine him further on direct examination. 

The Court: That is all. Call your next wit 
ness. [80] 

Myr. Cutler: Mrs. Harnell, will you take the 
stand ? 

ELIZABETH P. FARNELL 

ealled as a witness on behalf of the plaintiffs, being 
first sworn, was examined and testified as follows: 


The Clerk: State your full name. 
The Waiiness: Elizabeth P. Farnell. 


Direct Examination 
By Mr. Cutler: 


Q. Mrs. Farnell, you are the wife of the previ- 
ous witness, are you? AS Yes; am, 

Q. And one of the plaintiffs in this case? 

A. Yes, sir. 

Q. And you heard him testifv as to the time 
that he fixed, about October of 1953, when he testi- 
fied that you and he and Mrs. Stone were on the 
property looking at the southern portion of it? 

A. Yes, sir. 

Q. Do you recall such an instance ? 


A. Yes, 1 do: 
Q. And do you recall that all three of vou were 
present ? A. Yes, I do. 


(). About where were you located on the prop- 
erty on that oecasion ? 
A. Toward the south 


what we thought was the 
south [81] boundary on the black top driveway. 
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@. Near any particular improvement 
port or the guest house or where? 

A. Near the carport. 

@. And did you hear any conversation between 
Mr. Farnell and Mrs. Stone? ‘A. Yes. 

Q. Would vou relate what vou heard? 

A. Well, my husband asked Mrs. Stone where 


the enr- 


the south boundary line was. She said it was be- 
tween the post—of the south post of the earport 
and the retaining wall and showed us with her hand, 
going like this (indicating) it ran between that line 
and those points behind the guest house—between 
the guest house and the retaining wall behind it. 

Q. Was there any further conversation at that 
time that you now recall ? 

A. Yes. My husband asked why the post had 
been placed where it was and she said it was put 
there so that it would be on the property. their own 
property and not on city property and that so all 
the improvements were on their own property. 

Q. Was anything said about the retaining wall 
and as to where it was located, that you recall? 

A. Not that I recall. 

Mr. Cutler: That is all. You may cross-ex- 
amine. [82] 

Mr. Pollack: J have no questions. 

The Court: That is all. 

Mr. Cutler: That is the last witness we have, 
Your Honor. We will rest. 

Mr. Pollack: I would like to make a motion at 
this time, Your Honor. 
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The Court: Very well, make your motion. 

Mr. Pollack: The plaintiffs having rested their 
ease the defendants move that the complaint of the 
plaintiffs be dismissed and that judgment be ren- 
dered in favor of the defendants on plaintiffs’ com- 
plaint on the ground that the plaintiffs have failed 
to establish the fact that the alleged statement re- 
garding the location of the boundary was frandu- 
lently made. 

There is no evidence at all in this record show- 
ing or attempting to show that the defendants or 
either of them knew of the correct location of the 
boundary line. 

There is no evidence that they acted fraudulently. 
The evidence is to the contrary, that they rebuilt 
their property after a fire; they took back a sec- 
ond trust deed in the sum of $11,000. 

Any slight suspicion that there could possibly 
be from the mere fact that they made any statement 
at all regarding the property line would be repealed 
by those facts. I beleve that those facts are irref- 
utable as compared to a [83] possible suspicion at- 
taching to the bare statement the property line ‘‘is 
to the south of the house.’’ 

There is absolutely not a single seintilla of evi- 
dence that these people acted fraudulently. 

The Court: Motion denied. Call your first wit- 
ness. 

Mr. Pollack: My. Stone. 
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GEORGE WESLEY STONE 
ealled as a witness by the defendants, being first 


_ sworn, was examined and testified as follows: 


The Clerk: State your full name. 


The Witness: George Wesley Stone. 


Direct Examination 
By Mr. Pollack: 


* Q. Mx. Stone, coming directly to the time vou 
purchased the property which vou later sold to the 
Farnells, did you at the time have a survey made 
of that property ? Age Nowsix, LL didmat 

Q. Did you at any time ever know where the 
south boundary Jine of the property was? 

A. No, sir, I did not. 

Q. Did you at any time tell the Farnells or any- 
one else where the boundary line was? 

A. Icean’t remember ever discussing any bound- 
ary lines with anyone at any time. 

Q. When vou purchased the property where did 
vou assume [84] that boundary line was, the south 
houndary line? 

A. When I purehased the property I assumed 
that the line was somewhere between the edge of 
the macadam and the edge of my driveway. [| 
wasn’t placing too much importance on it. I just 
didn’t think about it, I guess. 

Q. At any time did you learn anything nega- 
tively—at any time did you learn negatively any- 
thing with regard to the location of that south 
boundary line? 
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A. Not until I received the letter from Mr. Far- 
nell teHing me that he had had this survey made. 

Q. While you owned the property did vou have 
a fire on the premises? A. Yes. 

Q. And how much damage was done to the 
house ? 

A. Well, the house was about 80 per cent dam- 
aged. 

We received an insurance check I believe slightly 
in excess of $15,100, something like that. 

I kept a very accurate record of what I spent in 
rebuilding the house and as far as T can remember 
it was in excess of $26,000. 

Q. In other words, vou spent £26,000 to rebuild 
the house ? A. That is correct. 

Q. And did you rebuild it exactly on the same 
lines it had been built originally? [85] 

A. Yes. The architect recommended definitely 
that we should rebuild on the same foundation and 
that is what we did. 

Q. Now, what was the date of that fire, do vou 
know ? A. February &. 

The Court: Just a moment. What is the use of 
going into all of this, counsel? Let me ask a few 
questions here. 

Mr. Pollack: Yes, Judge Harrison. 

The Court: When did you buy this property? 

The Witness: September 15, 1952, I believe it 
was 1952. 

The Court: And when vou bought it vou as- 
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sumed that all the improvements were on the prop- 
erty or the land that you bought, didn’t you? 

The Witness: I certainly did. 

The Court: And that was the same land and 


same improvements that you sold to the Farnells? 


The Witness: With the exception of some im- 


' provements, additional improvements. 


The Court: I mean as far as the property was 
concerned. Somebody sold it to vou and vou assumed 
that all the improvements were on the land ? 

he Witness: ‘That is correct. 

The Court: And that is the way you sold it? 

The Witness: That is correet, your Honor. 

The Court: And you also treated all the im- 
provements as [86] if they were on your land ? 

The Witness: I certamly did. 

O (By Mr. Pollack): Now, at the time you 
sold the property to the Farnells how much was it 
worth ? 

The Court: What difference does that make, 
counsel ? 

My. Pollack: Well, to establish the value. 

The Court: I thought you both agreed the sales 
Price was a fair price? 

Mr. Pollack: Yes, but this is just a preliminary 
statement that T want to compare the prices. your 
Honor. 

Mr. Cutler: I think that has been stipulated to. 

The Witness: £25,000. 

Mr. Pollack: Now 

The Court: You got $38,000. 
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The Witness: J guess I didn’t understand the 
question. 

The Court: You sold the property for $38,000? 

The Witness: That is correct. 

The Court: Did you consider that a fair value of 
this property at that time ? 


The Witness: Oh, at that time I considered that | 


that was—that I was selling it much cheaper than it 
was worth. I had invested much more than that in it. 

Q. (By Mr. Pollack): Was the $25,000 fig- 
ure 

A. TI misunderstood your question. I thought you 
asked me what the place was worth in view of the 
facts today as [87] we know them. 

Q. Yes, and what was it worth? 

A. I would say $25,000. 

Q. How much would you be willing to pay for 
the property today ? 

A. T haven’t looked it over since [ left it but if 
it is in as good shape as it was when [ left it I 
wouldn’t hesitate to say in excess of $25,000. 

Mr. Pollack: I think that is all, your Honor. 

The Court: Any cross-examination ? 

Mr. Cutler: Just a word. 
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| Cross-Examination 
| By Mr. Cutler: 


Q. You stated that you thought that vou sold it 
a little cheap. You listed it originally with Mr. 
Chavin for $39,500, didn’t you? 

A. I would like to say that originally it was 
listed with several other realtors. 

Q. Iam referring to Mr. Chavin. 

A. Our first listing was $46,000 if I remember. T 
couldn’t tell vou what the figure was that we finally 
told Mr. Chavin we would aceept at the time he 
listed it. I couldn’t say. I am sure that it wasn't as 
high as the first one. 

Q. You knew that he advertised it for $39,500, 
didn’t [88] you? 

mm  Lcan-t say that I did. I was in ‘New York at 
the time. 

Q. Your wife was really carrying on the negotia- 


tions here, wasn't she ? Poo ats Piet: 
Q. So vou were really not conversant with the 
details of the negotiations ? A. Correct. 


Q. Isn’t it a fact that you got $19,000 from the 
fire insurance company ? 

A. That is not a fact. 

The Court: He said $15,000, I think. 

The Witness: As I remember. 

The Court: What difference does that make? T 
don’t see what difference it makes. If they had a 


fire they replaced it. 
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Mr. Cutler: J don’t think it makes any differ- 
ence. 

The Court: Then why waste time on it. 

Mr. Cutler: I will withdraw the question and 
dismiss the withess as far as we are concerned. 

The Court: All right. 

Mr. Pollack: We have just one more witness. 
Could we have a short recess and that will wind up 
our case. 

The Court: We have been going on for a half 


hour. I [89] guess we can stand a recess for a few 
moments. 


(Short recess.) 


The Court: You may proceed. 
Mr. Pollack: Mrs. Stone, will you take the 
stand ? 
HILDEGARDE STONE 
ealled as a witness on behalf of the defendants, 
being first sworn, was examined and testified as fol- 
lows: 


The Clerk: State your full name. 
The Witness: Mrs. Hildegarde Stone. 


Direct Examination 
By Mr. Pollack: 


Q. You are the wife of George Stone and you 
are one of the defendants in this case? 
He) Nes: 


Q. Now, I will call your attention to a conversa- 


| 
| 


j 
' 
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tion when you were showing the property and point- 
ing out something with regard to the property line. 
Do you remember that occasion ? A. Yes, 

Q. And who was it that you were with? 

A. Mrs. Farnell. 

Q. Was Mr. Farnell there? 

A. I don’t believe so, no. 

Q. And do you recall whether you had anything 
with you at the time you were showing the 
area? [90] 

A. Yes. I had a sketch that was given to me by 
the former owner. 

Q. What was his name? 

A. Keith Daniels (phonetic). 

Q. And what did that sketch show? 

A. Well, it showed two feet of the carport was 
encroaching on the Mulholland Drive property. 

Q. And what else did it show with regard to the 
location of the guest house, the main house and the 
carport? 

A. Everything was on—was within the lines ex- 
cept that probably two square feet of the carport. 

Q. And what did vou say to Mrs. Farnell on that 
occasion 2 

A. Well, I told her that according to this sketch 
that there were two feet of the carport was on city 
property. 

Q. And did you tell her where you had gotten the 
sketch from? 

A. Yes. I told her it came from Mr. Daniels, the 
former owner. 
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Q. Did you at any time state that the south 
boundary line was south of the guest house and the 
main house and the carport? A. No. 

Q. Did you ever state either to Mr. or Mrs. Far- 
nell that all the improvements were on the lot? 

A. No. [91] 

Q. Did you ever wave your hand and say that the 
south boundary line was out there, pointing to a 
place south of the guest house and the carport? 

A. No. 

Q. Did you ever have any other information re- 
garding the location of the south boundary line other 
than what vou have told us, up until the time you 
sold the property ? 

A. No, just that sketch—just from the map 
from the former owner, the one he had given to us. 

Q. By the way, what did you do with the map? 

A. I gave it to Mrs. Farnell. 

Q. It wasn’t a map—it was a sketch? 

A. Tt was a blueprint sketch or map. There was 
a map showing the buildings and the property. 

Q. And you gave that to Mrs. Farnell? 

A. Yes. 

Mr. Pollack: That is all. 


Cross-Examination 
Bye Ma. Ontlen: 


Q. Mrs. Stone, did you state that you received 
that sketch that you referred to from the former 
owner? A. That is right. 

Q. Mr. Daniels? A. Yes. 
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Q. And what did it show in regard to the south 
| boundary? [92] 

A. The carport, one corner of the carport was 
on Mulholland Drive, on city property, about two 
equare fect. 

Q. You knew that at the time vou purchased it. 
did you? iAmeeY ies: 

Q. And you talked that over with Mr. Daniels ? 

eee) Cs. 

@. And did you make any protest about it? 

A. Well, he said he didn’t—he never thought 
that the city would come along but if they did and 
had to chop—if they had to chop that corner of the 
carport off it wouldn’t make much difference. 

@. But where did he tell vou the line actually 
was, the true line then? Was it within two feet of 
that corner of the carport? 

A. Well, when he gave us this map it was evi- 
dence that that was where it was. 

Q. That it was right along 

A. ‘That these feet were encroaching on Mulhol- 
land Drive. 

Q. What portion of the carport was that? 

A. The south, I think the southeast corner. 

He Was it the very corner or was it the inner 
eorner of the carport—I mean was it the outer 
southeast corner of the carport or the interior 
corner of the carport? [93] 

A. It was the corner that is closest to Mulholland 
Drive. I don’t know the corner—it is the corner 
that is closest to the road. 


140 George Wesley Stone, et ux. 


(Testimony of Hildegarde Stone.) 

Q. Closest to the road that Mr. Peters used? 

A. No, to Mulholland Drive. 

Q. Closest to your road in going out? 

A. No, closest to the corner—let me see. Where 
is east and where is west? I think it is the southeast 
corner of the earport. 

Q. And that would be the same as the southeast 
corner really of your lot then, wouldn’t it? 

A. Yes. 

Q. It was the corner of the carport that fitted 
right into your southeast corner? Al Yeas: 

Q. And that showed, the map that you got, the 
sketch from the one you purchased from, showed 
that portion of the carport was over on city prop- 
erty? 

A. Well, the one—the map that My. Daniels 
gave me showed the corner of the carport, on the 
southeast corner of the carport, was encroaching 
about two square feet on city property. 

Q. And how far was it from the retaining wall? 

A. I think it took in about, oh, maybe one foot 
of the retaining wall, the retaining wall being the 
back of the [94] carport. 

Q. The back of the carport and it held back: 

ie Nees: 

(). the embankment there, I presume, did it 
not? A. Yes. 

Q. Was that the only discussion you had with 
Mr. Daniels about the encroachment of the property 


onto eity property ? me Yes, 
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Q. Did vou ask him specifically whether or not 
he had had it surveyed ? 

A. Well, I think he presented this to us as a sur- 
vey. 

Q. Presented the sketch to vou as a survey? 

A. Yes. 

Q. And did he explain why he had built bevond 
the survey? 

A. T don’t recall. Oh, I believe he claimed he 
hadn’t built it. 

Q. That he had not built it? A. Wes: 

Q. But he did have it surveyed? 

A. Well, this map had been for him—I mean he 
had given it to me so I assumed that was true. 

Q. Did that map show who it was surveyed for? 

A. That I can’t recall. Now, I do remember that 
one map was given to us and it said down in the 
left-hand corner [95] that it was prepared for my 
husband but whether that was the map or not J am 
not sure. But my hushand had not had it prepared 
and it was something that he weuldn’t pay for and 
that was after we had been in the house a week or so. 

Q. Do you know who ordered that ? 

A. Mr. Daniels ordered it. 

Q. And charged it to your husband? 

A. Yes: and we never paid that bill. 

Q. Do you reeall the surveyor that did that? 

A. No, I wouldn’t know. 

Q. The one who was billing vou? 

A. No. My husband might have that informa- 
tion, but I don’t. 
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Q. Did you tell the Farnells that that was the 
south boundary line and that it cut off two feet of 
this ¢arport and went around just south of the 
guest house there, between the guest house and the 
retaining wall? 

A. Well, I simply told them that according to the 
map this corner was on city property. 

Q. Well, at that time did the Farnells make any 
protest about it being over the line? 

A. I don’t think so, no. 

Q. Did they say anything at all? 

A. T believe they felt the same way I did when 
the map had been given to us. Well, it was [96] 

Q. Now, will you just tell me what they said and 
not how they felt? 

Roe iam sory, but) can’t. 

Q. You don’t recall what they said? 

A. Well, they certainly didn’t make any objec- 


Q. Do you recall? 

A. Or they wouldn’t have bought it, I assume. 

Q. Do you reeall anything said about the post, 
that rather large post there that was not back 
against the retaining wall? Did you explain why 
that. post was set in? 

A. Lam afraid I don’t understand. 

Q. Referring to the carport. Do vou reeall that 
there is about an 8 by 8 or 6 by 6 post right at the 
corner of the carport? 

A. You mean a steel post? 

Q. No, it is a wooden post there. 


: 
) 
G 
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Mr. Pollack: I have some pictures that might be 


~ helpful so you both will know what you are talking 


‘ 
_ 


about. You might have it marked for identification. 

Q. (By Mr. Cutler): I show vou here a picture 
produced by Mr. Pollack and presented to us that 
shows out here at the corner, the interior corner of 
the carport A. Yes. 

Q. a beam or pillar that is set inside—it is 
not right out at the corner of the carport. Do vou 
recall that [97] post being there? A. Yes. 

Q. Set in somewhat? AY Yes: 

Q. Do you recall whether or not the Farnells or 
either of them asked vou why the post was set in 
that peculiar fashion ? 

A. Well, maybe—that is, no. 

Q. Here is the corner of the carport and here 
is the post inside quite a ways supporting that. 

A. Yes. 

Q. Was there any explanation as to that dis- 
cussed between vou people at that time? 

my No. 

Q. You don't recall any conversation regarding 
that ? “Wo. 

The Court: Have that marked for identification. 

Mr. Cutler: Could we have this marked, if vour 
Honor please ? 

The Clerk: Plaintiffs’ Exhibit 5. 


(The exhibit referred to was marked Plain- 
tiffs’ Exhibit 5 for identification. ) 
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Mr. Cutler: Is there any objection to it going 
into evidence ? 


The Court: It all should be in evidence. It gives” 


a [98] panoramic view of 11. 


(The exhibit referred to marked Plaintiffs’ 
Exhibit 5, was recived in evidence.) 


The Court: Any further questions ? 

Mr. Cutler: That is all, your Honor. 

Mr. Pollack: Step down. That is all. 

Mr. Cutler: We would lke a few moments to see 
if we have the sketch that Mr. Daniels gave to them. 

Mr. Pollack: J have a couple of questions I want 
to ask Mr. Farnell as part of my case. 

The Court: You may call him as an adverse wit- 
ness. 

JACK W. 8S. FARNELL 

ealled as a witness by the defendants under Rule 
43(b), having been previously sworn, resumed the 
stand and testified as follows: 


Direct Examination 
By in Pollack: 


Q. Mr. Farnell, how much would you be willing 
to sell the property for now just as it stands? 

A. I don’t think I ean answer that question that 
quickly, Mr. Pollack. This thing is very involved 
and to ask a question like that I can’t give you an 
honest answer. 

Q. Well, vou have thought about the value of the 


i 
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property, haven’t you, as it is today as compared tu 
what you thought it was when you bought it? 7397 

A. I hired an appraiser to determine the value 
of it, yes. 

®. But I want to know your idea. 

A. I have no idea on that, Mr. Pollack, at the 
moment. 

Q. I understand you to say you have no idea at 
all what the property is worth ? 

A. The property isn't salable to begin with. 

Q. Well, assuming somebody would want to buy 
it what would vou take for the property ? 

A. The only way [ can answer vou on that, Mr. 
Pollack, is that—to not answer your question the 
way vou asked it, [ would have to answer it by say- 
ing that we paid $38,000 for it. We acted in good 
faith and as far as our relationship between us and 
the Stones is concerned, I think that we did not get 
the value as it was represented to us. 

Q. i understand that but I want to know how 
much value you think vou did get. 

A. T have told you I cannot answer the question. 

Q. Don’t you have any idea at all what that 
property 1s worth? 
IT am not an expert, Mr. Pollack. 
But you own the property ? 
That is correct, I own a part of it at any rate. 
Would you sell it for $15,000? 
You mean would I sell the property for 
815, 0002 [100] 

©. Yes. A. And walk out? 


i> OP OP 
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Q. Yes. 

A. If I did, Mr. Pollack, I would certainly have 
to have some understanding with the Bank of 
America to be relieved of the first and the Stones to 
be relieved of the second because those two today 
total about $24,000, the first and second total about 
$24,000. 

Q. But the value of property is not determined 
by the amount of encumbrances. You know that, 
don’t you? 

A. [am nota realtor and I am not an appraiser. 

Q. Are you willing to say one way or the other 
whether you would sell that property for $15,000? 

Mr. Cutler: TI object to that, the witness having 
indicated that he could not say. 

Mr. Pollack: I don’t think I am bound by an 
answer. 

The Court: J think he has answered the ques- 
tion. He says he doesn’t know. 

Q. (By Mr. Pollack): Would you sel] it for 
$20,000 ? 

A. All I can sav, Mr. Pollack, is I don’t know. 
You are posing a question to me which still leaves 
me liable on the first and second. 

Q. Well, would yon sell it for $25,000? 

A. If LI sold it for $25,000 and was hable on the 
first and second plus the $12,000 or so I have given 
to the [101] Stones vou could see where that would 
leave me. 

Q. Well, vou would come out the same regard- 
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less of what the value of the property is. Let me 
pass on. Would you sell the property for $25,000? 

A. Mr, Pollack, I can’t answer vour question. 

Q. You own the property and you have no idea 
What it is worth? 

fee Mics, I have an idea of what.it. is worth from 
what Mr. Baehr has told me. 

Q. Well, would you sell it for what Mr. Baehr 
said ? 

A. I would not sell it for that, no, because for 
this reason that I would not be released from the 
obligation to pay the first and second plus the fact 
that I have made certain improvements on it and I 
gave the Stones $12,000. 

Q. How much is the first mortgage? 

A. Right today the balance of the first 1s about 
$12,625. 

Q. All right. A. And the seeond is $10,926. 

Q. Now, if Mr. Stone would cancel the second 
trust deed would you sell it for $15,000? 

A. And the buyer would take over the first? 

Q. Yes—well, the bank would be paid out of the 


A. The bank would be paid out of the $15,000? 

Q. Yes. [102] 

De 8Ne. J seould not. I don't think it has any 
more value than that, Mr. Pollack, but I would not. 

Q. We are trving to determine what the value is 


and one way 

The Court: Just a moment. Let me ask what do 
vou figure your damages have been by reason of this 
unfortunate situation ? 
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The Witness: Well, I made an offer to rescind. 

The Court: I don’t care about that. When did 
you make the offer? 

The Witness: ‘To be made whole. It figured eut 
that the damages were around $14,000 plus that 
which I put into the property and assuming that | 
am relieved of the first and the second trust deeds. 

Q. (By Mr. Pollack): Let me ask you just once 
more. At what price would you sell that property 
today ? 

The Court: J am going to sustain the objection 
on my own motion. I don’t think it is material. 

Mr. Pollack: Very well. 

The Court: Anv further questions? 

Mr. Pollack: No. 

The Court: That is all. Any further evidence ? 

Mr. Pollack: No, the defense rests. Oh, pardon 
me, except for the other on the counterclaim, vour 
Honor. 

I think it is admitted that the payments weren’t 
made, [103] isn’t that true? 

Myr. Cutler: The payments were not made? Yes. 
IT admitted in the answer to the counterclaim that 
you alleged that payments have not been made ex- 
eept—that payments have not been kept up on the 
second trust deed but they have on the first. 

Mr. Pollack: Yes. 

Mr. Cutler: Pending this action. 

Mr. Pollack: Yes. And that the second trust deed 
is in default except for the defenses you have al- 
leged. 
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Mr. Cutler: Yes. We would like permission, if 
your Honor please, to submit—we do not seem to 
be able to find the sketch that Mrs. Stone has re- 
ferred to as being prepared by Mr. Daniels and 
charged to Mr. Stone. But we would like to produce 
it and file it here as an exhibit. 

Mr. Pollack: I could hardly consent to that. I 
certainly would want to cross-examine anyone who 
claims that they have the document. T would want to 
make sure it was the right document. I couldn’t 
stipulate to the filing of any document at all that I 
know nothing about. 

Mr. Cutler: However, if we could show that to 
you and we would like to introduce that at the pres- 
ent time, but unfortunately it doesn’t seem to be 
available. Have vou looked through everything here, 
Mr. Farnell ? 

Mr. Farnell: Yes, and | can’t find it. [104] 

Mr. Cutler: That sketch must be introduced— 
it must have been introduced. Could I ask M1. Stone 
one question. Perhaps he can tell us who prepared 
the sketch. 

Mr. Pollack: If he knows. [ don't think he 
knows. 

Mr. Cutler: Do you know who prepared the 
sketch that Mr. Daniels ordered ? 

Mr. Stone: All 1 can tell you is that a few days 
after I took possession of the house I received a bill 
from a strange firm and I refused to pay that bill. 
That is all I know. 

My. Cutler: You received the sketch, too, did 


you? 
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Mr. Stone: No, I didn’t. I received a bill. 

Mr. Cutler: Did von receive a sketch at all your- 
self ? 

Mr. Stone: Did I see? 

Mr. Cutler: Yes. 

Mr. Stone: JT remember seeing such a sketch, I 
believe, ves. [ seem to remember that. 

Mr. Cutler: Does Mrs. Stone remember where 
she got it? 

Mr. Pollack: She said from My. Daniels. 

Mr. Cutler: He gave it to you? 

Mrs. Stone: Yes. 

Mr. Cutler: We will attempt to find it and sub- 
mit it to Mr. Pollack and perhaps on his stipula- 
tion it ean be filed with the court. 

Mr. Pollack: If I am satisfied that that is the 
one [ [105] will be glad to stipulate to it, ves. 

Mr. Cutler: Verv good. 

The Court: Now, gentlemen, pursuant to our 
conference in chambers, I am going to give counsel 
time to bref the questions of law, and I am willing 
to give vou sufficient time to find out whether or not 
there is any chance of getting a clearance from the 
city so that everybody can be made whole. 

1 want to say this to both people on both sides. 
You both look like pretty decent, fine people to me. 
It looks like there has been an unfortunate mistake 
made here. 

T think that Mr. Stone was probably sold a bill of 
goods and it is very apparent that the Farnells have 
been sold a bill of goods. I am not passing on the 
question of it at this time. Iam simply making these 
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comments on the assumption that they were sold a 
bill of goods when they bought the property and that 
there has been a substantial loss here on account of 
it. As a matter of fairness neither one should bear 
the entire loss and I think these good people should 
be able to adjust their differences. 

The evidence here indicates that the city may 
some time in the future require this property and 
they may not, but in any event at the present time it 
certainly is an unsalable piece of property and it 
would have been unsalable when the Stones sold it 
if the true facts had been known. [106] 

As a matter of fact they wouldn't have bought it, 
probably, if they had known the true facts. Just be- 
cause somebody passes off a counterfeit dollar bill 
on you doesn't justify you passing it off on some- 
body else. 

It seems to me that as a matter of fairness and 
justice between people that they shouldn’t have to 
resort to a final decision by this court. Notwith- 
standing the differences of opimion of the lawyers I 
think the law is pretty well settled under such c¢ir- 
cumstances, but it seems to me that the Farnells, 
having their place and having vou might say their 
pie, and the possibilities are that they are going to 
be able to enjoy their property if they want to con- 
tinue hving there for an indefimte length of time. 
and eventually they may be able to make an adjust- 
ment with the eity. 

It seems to me rather unfair that the Stones 
should bear the entire loss. I think there should be 
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some adjustment between the parties. I think they 
should treat each other as they would like to be 
treated rather than to have the court make a eold, 
hard decision. 

I am able to and I am not afraid to. These look — 
like good people and they ought to be able to sit 
down and try to adjust their differences. 

T realize that the Stones live in New York, a long 
distance away, and they probably want to have this 
a closed incident. They have an interest or an in- 
vestment in this [107] property, the second trust 
deed, and they don’t want to be coming out here and 
having further litigation. I don’t suppose at this 
time of the year you enjoyed the trip across the 
continent unless you happened to be traveling in an 
air-conditioned Cadillac. But what I have under- 
stood from counsel the defendants in this case have 
enjoyed their home and would like to have their 
home and apparently have a nice, delightful spot. 
They would probably a great deal rather live there 
than they would in New York. I have been in both 
places this spring and I think I would rather live 
out on Mulholland Drive than in New York. 

There has been some conflict in the testimony but 
T don’t think it is very serious. 

When vou had the property surveyed you felt 
that you had not gotten all you thought you were 
getting and when you people found that out you felt 
that you had sold everything that you had gotten— 
vou were selling the same thing, but there is un- 
doubtedly a loss here that somebody is going to have 
to bear. 
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It seems to me as a matter of justice, taking the 
ehances of what is going to happen in the future, 
you ought to be able to make some adjustment and 
I am going to give counsel an opportunity to make 
such an attempt. 

The case will be submitted on 20, 20 and 20 and if 
there is any hkelhood of your being able to make an 
adjustment [108] with the city or between therm- 
selves, between the parties, I will consider an appli- 
eation for the reopening of the case to take further 
evidence on the element of damages, but unless there 
is something definite, some definite arrangements 
made with the city I will just have to decide it. But 


1 do hope that you people—and when I say ‘‘good 
people’’ I think you are both good people—both of 
you got into an unfortunate situation and both of 
you are going to have to bear, no matter what the 
outcome is, you are going to have to bear part of the 
loss and it scems to me there is no use of either one 
of you getting on vour so-called high horse about it. 

Just try to be fair with one another and see if 
yourcan tf adjust it. 

Don’t you think you can among yourselves keep 
these lawyers out of it. These lawyers want to fight 
all the time. Just see if vou can’t make an adjust- 
ment. However, if you want the court to decide it 
the court will decide it. All you have to do is say 
the word and I will decide it and let the chips 
fall where they may. But I think you will be hap- 
pier if you will settle it among yourselves. 

I would like to see you people go out and have 
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dinner together tonight and see if you can’t forget 
about it and when you feel in a good nature talk it 
over rather than after sitting here in the courtroom 
call each other names, more or [109] less indirectly. 

We will submit it that way. I think it will be 
much finer if you people can make your own adjust- 
ment rather than have the court do it. 

I practiced law for 25 years and I know what it 
means to get up on your high horse and fight and 
sav ‘‘T have a right to have this and that and every- 
thing else,’’ but when you get through we don’t al- 
ways get it. One of the lawyers im this case is going 
to be wrong—eventually is going to be held wrong in 
his conelusions. and JT think the old adage ‘*A poor 
compromise is better than a good lawsuit’’ still 
holds true. 

Try to find some plaee to get out of the smog long 
enough to talk this over and thresh it out among 
yourselves. 

T understand there has been some effort in that 
respect. At least L suggested that to counsel the 
other day, but so far as I know, no results so far 
have been aecomplished. 

IT have always found that you should never quit. 
There is always a possibility of a settlement. There 
hasn’t been any bitterness shown in this case. No- 
body seems to be mad at each other. Even the law- 
yers are not very mad at each other. They get paid 
for being mad. As far as the individuals are con- 
eerned they seem to be pretty good natured. 

T feel that all four of them would lke to live and 
let [110] live and it seems to me that when they are 
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here together instead of trying to settle things 3,000 
miles apart by correspondence there should be an at- 
tempt made toward a settlement. 

It would be easy for me to decide but I think it 
would be far more satisfactory if the people would 
cecide it among themselves. 

The Clerk: There is an additional defendant in 
the counterclaim, vour Honor. 

The Court: What are vou going to do with the 
Bank of America ¢laim? 

Mr. Pollack: Unfortunately we are back at that 
again. Has your Honor read the authorities I sub- 
mitted ? 

The Court: I have made up my mind as to that, 
eounsel. If vou are not going to dismiss IT will re- 
mand it to the State Court. I should have told vou 
that this morning. I don’t want to send you back 
there with these people 3,000 miles away. 

If I had caught this weeks ago I would have re- 
manded it to the State Court and that would mean 
probably three or four vears before you would get 
to trial. When I found these people were on their 
way from New York it was too late to stop them. 

T told you that if you would dismiss as to the 
Bank of America it would clear things up. They 
haven’t even appeared. [111] They are only named 
as trustee. I realize they may be concerned only as a 
nominal party but there is no occasion for the court 
to take a risk on the question of jurisdiction. 

So, you are going to have to make up your mind 
as to whether vou are going to dismiss as to the 


156 George Wesley Stone, et ux. 


Bank of America. And you will have to make it up 
quickly, too. 

Mr. Pollack: How quick? 

The Court: About three weeks. 

Mr. Pollack: That is awfully quick. 

The Court: Well, it isn’t too quick because I | 
talked to you about it the other day. 

Mr. Pollack: May I have just a moment to talk 
to my client? 

The Court: The testimony here is that the pay- 
ments on that trust deed are up to date. They are 
the trustees on the second mortgage? 

Mr. Pollack: Yes. I think they are the bene- 
ficiary of the first trust deed. 

The Court: I want this understanding with 
counsel, that in taking this under submission these 
people are to have an opportunity to see if there is 
any possibility of settling this matter. I want an un- 
derstanding that there will be no further steps taken 
in this matter until this case is concluded. 

Mr. Pollack: There is no intention of pressing 
that at [112] all until after this case is concluded. 

The Court: I just want that definitely under- 
stood. You will have to get the California corpora- 
tion out of the ease. 

Mr. Pollack: I will dismiss as to the Bank of 
America. 

The Court: <All right. It will be submitted, as I 
said, 20, 20 and 20. 

Mr. Cutler: 20 days for the plaintiff? 

The Court: There is only one question of law in 
this case, gentlemen, where you differ substantially 
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apparently from our discussions in chambers, and 
that is whether there has to be a definite intent 
proven on the part of the Stones. The contention on 
the other side is that whether they knew the boun- 
daries are not they are presumed to know them. 
Now, that is the only difference and that is the only 
point you need to cover. It isn't going to be a diffi- 
eult thing. I am giving you plenty of time to afford 
the attorneys an opportunity to see if they ean do 
anything with the situation. 

TI understand that this property is lower than the 
street there. 

Mr. Stone: Yes. 

Mr. Farnell: Yes. 

The Court: And the highway is built up above 
the property. 

Mr. Cutler: That is correct, your Honor. 

The Court: So it isn’t going to hurt the highway 
any [113] if there is some deviation. 

Mr. Pollack: Not a bit. 

The Court: The only thing is a question of get- 
ting action by the city. These people are entitled to 
a merchantable title to that property Just the same 
as the plaintiffs in this case are entitled to a mer- 
ehantable title which they thought they had. 

Mr. Pollack: Very well. 

The Court: This is one of those unfortunate situ- 
ations. It is too bad it has to reach court and I am 
stretching this out a little bit, as far as briefs are 
concerned, in the hope that while you people are en- 
joving our California smog yeu might be able to 
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think of something else and see if you can’t adjust 
vour differences. 

There is such a thing as fair play and I think it is 
going to take fair play on both sides. You can't set- 
tle a ease by one side getting evervthing and the 
other side nothing. Each one has to make conces- 
sions to clean a case up. That is just one of the 
things that happens in a compromise. A compromise 
to mv way of thinking means that one party really 
loses something by a compromise because if he had 
won the case he wouldn't have had to make that 
eoncession. But how does he know who is going to 
win? You might have this property tied up in htiga- 
tion for three or four years. Life is too short. As I 
said before, I think you all look hke [114] good peo- 
ple here and you ought to be able to get along and 
work this out. And if you are able to enjoy the beau- 
tiful view up there your mind ought to be clear and 
clean and you ought to be willing to do what vou 
think is fair to one another. Won’t you try it. Other- 
wise I will decide it. I won't have any trouble. It is 
going to hurt somebody. 

Mr. Cutler: Thank you, sir. 


(Whereupon, at 3:30 o’cloeck p.m. the above- 
entitled matter was concluded.) [115] 


Certificate 


I, J. D. Ambrose, hereby certify that T am a duly 
appointed, qualified and acting official court reporter 
of the United States District Court for the South- 
ern District of California. 
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I further certify that the foregoing is a true and 
correct transcript of the proceedings had in the 
_above-entitled cause on the date or dates specified 
therein, and that said transcript is a true and correct 

transcription of my stenographie notes. 


Dated at Los Angeles, California, this 22nd day 
of Jan., 1956. 


/s/ J. D. AMBROSE, 
Official Reporter. 


[Endorsed] Filed January 23, 1956. 
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I, John A. Childress, Clerk of the United States 
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nia, do hereby certify that the foregoing pages num- 
bered 1 to 77, inclusive, contain the original 


Petition for Removal; 

Affidavit of Giving Notice of Filing Petition 
for Removal; 

Notice of Removal; 

Statement in Opposition to Motion to Quash 
Sununons, ete. ; 

Withdrawal of Motion to Quash; 

Notice of Motion to Join Additional Party on 
Counterclaim ; 

Demand for Jury Trial; 
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[Endorsed]: No. 15024. United States Court of 
Appeals for the Ninth Circuit. George Wesley Stone 
and Hildegarde Stone, Appellants, vs. Jack W. 8S. 
Farnell and Elisabeth Pattee Farnell, Appellees. 
Transcript of Record. Appeal from the United 
States District Court for the Southern District of 
California, Central Division. 


Filed February 3, 1956. 


Ve, P. OB RIGN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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United States Court of Appeals 
for the Ninth Circuit 


No. 15024 


GEORGE WESLEY STONE and HILDEGARDE 
STONE, 
Appellants, 
vs. 


JACK W.S. FARNELL and ELISABETH PAT- 
TEE FARNELL, 
Appellees. 


STATEMENT OF POINTS ON APPEAL ON 
WHICH APPELLANTS INTEND TO RELY 


The following are the points on which the ap- 
pellants intend to rely on their appeal in the within 
proceeding: 


1. The Findings of Fact are incorrect and er- 
roneous and are not supported by the evidence. 


2. The Conclusions of Law are incorrect and er- 
roneous and are not supported by the Findings of 
Fact. 


3. The judgment in favor of appellees and 
against appellants for damages in the sum of Fif- 
teen Thousand ($15,000.00) Dollars, and for eaneel- 
lation of the promissory note and second trust deed 
given to secure the same, referred to in the counter- 
elaim, is contrary to the law and the evidence. 


4. Neither the evidence nor the Findings of Fact 
sustain paragraph I of the Conclusions of Law that 
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in making the sale of the real property referred to, 
appellants committed both constructive and actual 
fraud under California law. 


5. Neither the evidence nor the Findings of Fact 
sustain paragraph II of the Conclusions of Law 
that appellees have a right to sue for damages. 


6. Neither the evidence nor the Findings of Fact 
sustain paragraph ITI of the Conclusions of Law 
that appellants are not entitled to foreclose the trust 
deed set out in their counterclaim, and that said 
trust deed and the note secured thereby should be 
cancelled. 


7. Neither the evidence nor the Findings of Fact 
sustain paragraph IV of the Conclusions of Law 
that appellees are entitled to judgment in the sum 
of Fifteen Thousand (415,000.00) Dollars, and their 
costs incurred or expended. 


8. The evidence does not sustain the allegations 
of fraud, either actual or constructive, as alleged in 
the complaint. 


9. The evidence at best shows mistake on the part 
of appellants; allegations of fraud cannot be sus- 
tained by proof of mistake. 

10. There is no finding of scienter or knowledge 
on the part of appellants. A finding that a reprc- 
sentation was false without a finding of the presence 
of knowledge or scienter is not sufficient to sustel. 
the conclusion of fraud. 


11. The failure of the court to find on the issue of 
knowledge or scienter is reversible error. 
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12. There is no finding as to the value of the 
property received by appellees. Such a finding is 
essential in order to determine the amount of dam- 
ages, if any, sustained by appellees, and the failure 
to make a finding thereon is reversible error. 


13. The complaint in this action is one at iaw to 
recover damages based upon certain representations 


alleged to have been fraudulently made by appel- | 


lants. It is not an action in equity for rescission. 
There is no evidence of knowledge of the falsity, or 
of intent to deceive. The evidence shows at most that 
the misrepresentations, if any, were honestly and 
innocently made. Assuming that appellants might 
have been liable in an action for rescission under 
these circumstances, they are not hable in an action 
at law for damages for misrepresentations honestly 
and innocently made without intent to deceive. 


Dated: February 6, 1956. 
/s/ LEO SHAPIRO, 
Attorney for Appellants. 
Affidavit of service by mail attached. 


[Endorsed]: Filed February 7, 1956. 


